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Legal Phenomena, Knowledge, and Theory: A
Cautionary Tale of Hedgehogs and Foxes
Ronald Jay Allen and Ross M. Rosenberg

Abstract

This article analyzes the susceptibility of areas of legal regulation to being organized or explained by top-down deductive theories of general applicability. It
hypothesizes that at least three variables determine in part the likely relevance of
general theories to sets of legal phenomena, ambiguity (gaps in the law), unpredictability (computational intractability), and the comparative need for specialized
and common sense reasoning. We hypothesize that as ambiguity, unpredictability,
and the utility of common sense reasoning go up, the amenability of a set of legal
phenomena to general theoretical approaches decreases. We thus predict that the
meaning of negligence will be resistant to theoretical approaches, both economic
and corrective justice, and that the nature of antitrust law will embrace the microeconomic approach. We test these predictions in various ways and find support for
both of them.

LEGAL PHENOMENA, KNOWLEDGE, AND THEORY: A CAUTIONARY TALE OF
HEDGEHOGS AND FOXES1
by
Ronald J. Allen2 & Ross M. Rosenberg3

Our thesis is simple to state, but difficult to elaborate, and perhaps even
more difficult to establish. It is: a portion, perhaps a substantial portion, of legal
theory, and thus derivatively much of what passes for legal knowledge,
systematically misconceives the nature of the legal phenomena under
investigation and thus generates false conclusions. Alternatively: a portion of
legal scholarship mismodels the phenomena under investigation, with untoward
results as judged by the accuracy of the explanations or predictions generated
by the model.4 These articulations, which we take to be synonymous, are
brimming with ambiguity, such as what are legal phenomena, knowledge, and
theory? We intend to provide no direct answers to those questions here, but
instead, first, take the terms in their commonplace, unelaborated meaning, and
second, give examples of what we mean by them as we proceed. Indeed, the
examples and their elaboration are the central focus of the article.

1

Sir Isaiah Berlin, in the Hedgehog and the Fox (1953), noted the difference between
intellectual hedgehogs who relate everything to "a single, universal, organizing principle," and
intellectual foxes "who pursue many ends, often unrelated and even contradictory" that are
"related to no moral or aesthetic principle."
2

John Henry Wigmore, Professor, Northwestern University School of Law. We are
indebted to Jamie Jarvell, Ian Logan, Brian Nolan, and William Rohner for their superb research
assistance. We also are indebted Craig Callen and Richard Posner, for their comments on an
earlier draft, and to the participants at workshops at the Emory University, Washington
University, University of Texas, University of San Diego, and the Chicago Kent School of Law
Conference on Torts.
3

J.D. Northwestern University (1999), Associate, Sullivan & Cromwell.

4

Because of the untoward results, we do not need to deal directly with Milton
Friedman's well known description of the role false assumptions play in useful models. [cite].
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Now, a brief elaboration. Some portion of legal scholarship and legal
theorizing involves the articulation of general theoretical approaches to legal
phenomena. We are presently indifferent to the size of this portion, although
there is reason to believe it is substantial.5 Frequently, and again we are
indifferent to how frequently, these general theories are advanced as
explanations of, or ordering mechanisms for, a set of legal phenomena. We
concentrate in this article on two related examples of this: the Learned Hand
theory of negligence and the microeconomic approach to Sherman Act antitrust
claims. Numerous additional examples are at hand ranging from the grand
jurisprudential theories of Ronald Dworkin or Joseph Raz to the equally
ambitious economic theories of Richard Posner and Stephen Shavell and the
ambitious challenges to them from behavioral economics, to mid-level theories
offered as "reconceptualizations" of some more modest slice of the legal pie.6
Our thesis is that some portion of these theoretical efforts generate false
conclusions 7 because of the incompatibility between the nature of the legal
phenomena under consideration and the tools standardly used, in particular the
tool of the generalized, top down theory. Moreover, we think we can identify
some of the aspects of legal phenomena that determine, in part, their
amenability to differing kinds of analyses. We make no claim that we have a
complete taxonomy of the attributes of legal phenomena; we do believe we can
identify some of their critical aspects, however, and that we can demonstrate
5

See, e.g., G. Edward White, The Unexpected Persistence of Negligence 1980-2000,
Vand. L. Rev. 1337, 1361 (2001); Laura Kalman, The Strange Career of Legal Liberalism
(1996); Frank Esterbrook, The Limits of Antitrust, 63 Tex. L. Rev. 1, 11 (1984); Harry T.
Edwards, The Growing Disjunction Between Legal Education and the Legal Profession, 91
Mich. L. Rev. 34 (1992); Harry T. Edwards, The Growing Disjunction Between Legal Education
and the Legal Profession: A Postscript, 91 Mich. L. Rev. 2191 (1993); Posner, Holmes
Lecture, Harv. L. Rev.
6

For examples of this latter sin, one might consult Ronald J. Allen, Structuring Jury
Decision making in Criminal Cases: A Unified Constitutional Approach to Evidentiary Devices,
94 Harv. L. Rev. 321 (1980); Ronald J. Allen, A Reconceptualization of Civil Trials, 66 B.U.L.
Rev. 401 (1986).
7

Fortunately, see n.**, supra, we are not claiming that all efforts at legal theorizing
generate false results, and we presently aren't able to estimate what proportion does. That is
not the burden of this paper in any event. The burden of this paper is to lay out a potentially
fruitful way of thinking about legal knowledge.
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some of their implications. In particular, three variables seem to be consistently
at play in one way or the other with respect to legal phenomena: ambiguity,
unpredictability, and common sense.
By "ambiguity" we mean that the true state of the law is ambiguous at the
time of decision, that it does not, literally, come into being until a decision is
reached.8 There is a gap, and is perhaps it is accurate to say that the relevant
law does not exist. Gaps are plausibly ubiquitous in the law. Every occasion
of a "reasonableness" standard is a potential occasion of ambiguity, of a case
in which a significant portion, if not all of the relevant standard is not, in fact,
known in advance. Negligence is thus a possible example of ambiguity in the
law, and one that we return to later. Perhaps standards of the community, or
whatever, do not really preexist decision. Tax regulations seem to identify
another example. As fast as the regulations are churned out, tax lawyers
concoct avoidance mechanisms, one plausible explanation of which may be
ambiguity. Antitrust regulation, by contrast, may not involve as much ambiguity
as negligence, due to the dominant role of anticompetitive effects, and again we
return to this example below.

8

Although our view is that much of the law is "objective" in one sense or another,
nothing much turns on the matter for this article. It does matter if the law is knowable. Much
has been said on the objectivity of the law. See, e.g., Kent Greenawalt, Law and Objectivity
(1992); Andrei Marmor (ed.), Law and Interpretation (1995); Patrick Herhot (ed.), Law,
Interpretation and Reality (1990); Ronald Dworkin, Objectivity and Truth: You'd Better Believe
It, 25 Phil. & Pub. A. 87 (1996). We also do not see that we are committed to any particular
perspective on justice. See generally, John Rawls, Political Liberalism (1993).
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The common law is, in a sense, a formalized means of dealing with gaps
in the existing regulation of behavior by creating law out of a vacuum, as it were.
Much the same is true of administrative law, statutory interpretation and
constitutional law. In virtually every legal field, the application of case law or
statutes to an unanticipated problem is commonplace. What sense can be
given to the notion of applying the intent of the drafters to wiretapping, for
example? Not even Ben Franklin, as he was flying his kites in rough weather,
was thinking of electronic surveillance. Although some might deny that the law
has gaps, we think it plain that it does. Perhaps the Dworkinian (not obviously
held by Dworkin himself) claim is less that the law has gaps, and more that when
it does they should be filled in a particular way. 9 This brings us to the second
aspect of legal phenomena, unpredictability.
By "unpredictability" we mean computational intractability.

By

computationally intractability, we mean not only problems that cannot possibly
be computed in real time10

but problems that realistically defy human

computational capacity for whatever reason. Some problems have formal
solutions, but the solutions are so complicated that they could not realistically be
computed. A simple example of this kind of complexity is chess. Every move
in chess is formally determined; there is no known ambiguity as we previously
defined it. Moreover, there are at any one time relatively few moves that can be
made. There are only twenty possible opening moves, and only twenty possible
responses.

However, the possible combinations of moves increases

algorithmically. For example, there are 20 times 20, or 400, combinations of the
first two moves, and it all goes downhill ("uphill" probably better captures the
point) at, for a while, an increasing rate (the number of possible moves
increases for a while). For all the increases in computer speed, it remains true
that all the possible combinations of chess moves cannot be computed in real
time, which is why only once has a computer beaten a grand master in a match

9

10

[To be provided]
Add cite
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(and there is some doubt about the fairness of that match).11 Computers
compute and humans think, which are related but different functions. 12 In this one
small area, with a limited number of variables, only recently has formal
computational capacity begun to substitute for whatever it is that expert chess
players do in addition to computation. We think there is evidence indicating the
difference between computation and thought is relevant to legal regulation in
predictable ways.

11

For example, Kasporov was denied access to any previous gains played by Big
Blue, whereas the IBM team could study Kasporov’s prior games. All of this is detailed on
various seb cites, such as Http://whyfiles.org/040chess/. And it should be noted that IBM
declined a rematch on Kasporov’s conditions (disclosing prior games, for example).
12

There are substantial complexities here, of course.
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Much of life is considerably more complicated than chess, it would
appear. If it is complicated because no formal rules apply, then it is ambiguous
in our terms. If formal rules apply, often the implications of those rules will be
computationally intractable in the manner we just explained.

Perhaps

negligence involves ambiguity in the sense that the parameters of a
community’s standards may not be knowable in advance of decision. Maybe
they are,13 however, in which case computational intractability will be an issue.
How does one accommodate ("compute") the views of the approximately
7,000,000 people in the greater Chicago area, for example? By contrast,
whether some arrangement is anticompetitive (to return to the antitrust example)
may be comparatively straightforward (which is not to say it is simple on some
absolute scale). If either ambiguity, unpredictability, or both, characterize or
suffuse an area of law, we predict that formal topdown theories will be relatively
uninformative about the area.
The third variable that bears upon the regulation of legal phenomena is
whether something is amenable to common sense understanding or instead
requires specialized knowledge to comprehend.14 Negligence and antitrust
13

If formal rules, the basis of decision, or the criteria to be employed are not
knowable in advance, rather plainly nothing but banal top down theories can explain legal
decision making (e.g., "The judge decides as he pleases.").
14

We mean by "common sense" not just the collection of conventional biases but at
least the elaborated meaning contained in the work of Lydn Forguson, Common Sense (1989).
See, e.g., Ronald J. Allen, Common Sense, Rationality, and the Legal Process, 22 Cardozo
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regulation again provide useful examples. If negligence means something
captured by either reasonableness or community standards, it does not typically
require expertise to identify or apply to the facts of a case. To identify
anticompetitive practices, by contrast, plausibly requires a grounding in
economics beyond that held by a large proportion of the public.

L. Rev. 1417 (2001). See also Brian Grant, The Virtues of Common Sense, 76 Phil. 191 (2001).
We thus see common sense as different from public or popular opinion. Argumentative appeals
to popular opinion have long been viewed as logically fallacious, leading some to view it as
substantively misguided reliance on collections of myths and superstitions. See, e.g., Irving
M. Copi & Carl Cohen, Introduction to Logic (8th ed. 1990) 91-107. This has in part fueled
scientism within some legal circles, but unfortunately appeals to authority are just as much
logically flawed. Id. For interesting and thorough treatments of these two topics, see the two
books by Douglas Walton, Appeal to Popular Opinion (1999) and Appeal to Expert Opinion
(1997).

NY12531: 295194.14
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As our examples of negligence and antitrust regulation imply, we think
these three variables — ambiguity, unpredictability and common sense
reasoning — determine to some extent the explanatory power and usefulness
of top down, generalized theories to legal phenomena.15 We hypothesize that
top down theories increase in utility as the relevant legal phenomena decrease
in ambiguity, unpredictability and the amenability to common sense reasoning.
As these variables go in the opposite direction, with ambiguity and
unpredictability increasing, and the need for specialized knowledge decreasing,
we predict that top down theories of the standard legal academic sort will prove
less valuable. We make no claim here about the interactions of these variables,
in particular of the relationship between ambiguity and unpredictability on the
one hand and common sense reasoning on the other. Perhaps they are
independent; perhaps not.16

15

Our hypothesis thus differs from the conventional argument over commonsense
reasoning and pragmatism. We are trying to determine whether the variables that lead to
commonsense and algorithmic approaches can be identified; we are not claiming that legal
theory is, whole hog, futile or useless. For a general discussion of the argument from
pragmatism, see David E. Van Zandt, An Alternative Theory of Practical Reason in Judicial
Decisions, 65 Tulane L. Rev. 775 (1991).
16

We also are not making any essentialist claims that legal phenomena necessarily
have certain attributes. We are analyzing what we observe under present circumstances.
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In the remainder of this article, we test our hypothesis in the following two
ways. First, we predict that courts and legislatures will systematically ignore
theoretical legal scholarship precisely because it often fails to account for the
nature of the legal phenomenon supposedly under investigation.17 The analytical
tools entailed by top down theorizing brought to the task of explicating legal
phenomena are often not suited to it, in other words. We provide evidence
supporting this prediction that shows the astonishing disparity in the citations
to academic work among academics as compared to citations to the same
work by courts or references to it in legislative histories. There is an abundance
of evidence that even the academic work of the theoretical giants of the law
such as Dworkin and Posner is virtually ignored by the vast majority of
individuals and institutions that create and enforce the law. By contrast, the work
of the doctrinalists such as Corbin, Wigmore and Wright are cited by the courts
hundreds of thousands of times.
Perhaps this first test of our thesis misses the manner in which advances
in legal knowledge get assimilated by the system as a whole 18. Perhaps it is
not through engagement with the primary sources themselves but instead
through the inculcation of new ideas in the minds of law students, through
exposure at conferences and the like, that the judiciary and the legislature
become swayed by academic theory.

17

We make no prediction about whether any legal scholar cares about this, or
whether the lack of citation is a badge of honor in some fashion.
18

For a useful discussion of the institutional factors which may structure the
absorption of economics into Antitrust Law see William E. Kovacic, the Influence of Economics
on Antitrust Law 92 Econ Inquiry 294 (1992).
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Perhaps, but this, too, is subject to testing, we think. The microeconomic
explanations of negligence and antitrust have existed for roughly the same
length of time, and thus have had similar opportunities to work their way
indirectly into the law. If anything, the microeconomic explanation of negligence
has had a greater opportunity, as torts is studied, apparently, by more students
than antitrust.19 We predict, however, that the impact of microeconomics on
negligence and antitrust will vary considerably. Negligence involves highly
ambiguous and unpredictable matters because it ranges over virtually all of
human affairs. Moreover, if it involves reasonableness as conventionally
understood, it does not require any specialized knowledge to identify or apply;
common sense is typically all it takes. Therefore, we predict that the law of
negligence will be largely oblivious to the microeconomic analysis. By contrast,
antitrust involves a much smaller slice of human affairs than negligence (as
complicated as the economy is, the economy is a subset of human interactions),
is reducible to a smaller set of variables, and requires some expertise to grasp.
Thus, we predict that antitrust law will show considerably greater colonization
by economics than negligence law. Since both areas have had a considerable
time to be colonized by the students of the proponents of these ideas, this
provides a natural test of whether our citation analysis misconceives how legal
knowledge is disseminated. In sum, our data show striking differences between
these two fields.
Perhaps the problem is not with theoretical topdown theories of
negligence but with the microeconomic theory of negligence. There are
numerous current theories that have negligence as their inspiration, and
perhaps one of those has succeeded where microeconomics has failed. This
is a more difficult issue to test, but there is at least some evidence about it. That
evidence is that instructions on negligence have remained stable over an
extended period, indicating a general indifference to academic discourse.20
19

Torts is generally and maybe universally a required course; antitrust is not.

20

Other areas of tort law may have different implications. That, of course, is part of
our point. In any event, evidence exists of the effect of scholars on workmen's compensation
legislation, strict liability for abnormally dangerous activities, defective products, and "no-fault"
automobile accident compensation. See G. Edward White, The Unexpected Persistence of
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Even if instructions have remained stable, perhaps courts of appeals
fashion negligence cases to fit the economic mold. We give good reason to
doubt this by comparing the treatment of negligence in Illinois and Louisiana
(the one state to adopt the economic approach).

Negligence, 1980-2000, 54 Vand. L. Rev 1337, 1342 (2001).
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So, first, we present our citation data, which can be done quite
succinctly. We then turn to negligence. We review our understanding of the
debates over the nature of negligence, and then present the data indicating the
general irrelevance of that debate for the courts and for the jury instructions in
typical negligence based torts actions.21 We then look at a series of Illinois
Supreme Court cases dealing with negligence, searching them for some signs
of a systematic economic approach, of which there is essentially none. We
compare the Illinois cases with negligence jurisprudence in Louisiana, for
Louisiana seems to be the one state that has adopted the economic approach
to negligence. The significance of the Louisiana cases is that they show judges
are capable of employing the economic approach directly, thus suggesting that
those who do not–the rest of the nation, basically–are doing so because of
choice rather than necessity. Last, we present the results of a comparative
search for the impact of microeconomics on antitrust law and find a different
picture.
I. Comparative Citations by Academics, Judges, and Legislators
There are claims for the significance of legal theory, 22 and there is also
much bemoaning of the irrelevance of legal scholarship.23 One obvious source
of data bearing on this disagreement is citation practices by judges and
21

Of course, litigation and regulation are different, but one must start somewhere.

22

Scot Brewer, Scientific Expert Testimony and Intellectual Due Process, 107 Yale
L.J. 1535, 1649-50 (1998). See also Posner lectures on moral theory and the responses.
23

Harry T. Edwards, The Growing Disjunction Between Legal Education and the Legal
Profession, 91 Mich. L. Rev. 34 (1992); Harry T. Edwards, The Growing Disjunction Between
Legal Education and the Legal Profession: A Postscript, 91 Mich. L. Rev. 2191 (1993).
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references in legislative history. If the legal theorists have an impact, their work
plausibly would appear in the work product of the legal system. It doesn't.
We have examined the relationship between citations in law reviews and
citations by judges and legislators in legislative records.24 There is no direct
relationship between the two that we can find; indeed, the relationship generally
may be inverse.25 The renowned theoreticians who get thousands of citations
in the legal literature, including perhaps the two giants of modern American legal
theory, Posner and Dworkin, received relatively few citations in cases or
legislative reports (excluding Posner's judicial opinions, of course). Through
July, 2000, Posner's academic work gathered close to 9,000 citations in law
reviews, but only 628 in cases. Dworkin got by our count about 4,000 citations
in law reviews, and 87 in the cases. Other legal heavy hitters fared similarly.
Cas Sunstein received approximately 5,000 citations in law review, but only 227
in cases. Richard Delgado had been cited in law reviews over 2,000 times, and
in cases four times.26 Both Catherine MacKinnon and Jack Balkin had been
24

Others have looked into this issue as well, see Richard Posner, The Influence of
Economics on Law: A Quantitative Study.
25

We say "may" because we have not checked for citations of the doctrinalists in
academic work, as we are indifferent to what it shows.
26

We gathered the citation data from standard Westlaw searches. However, we could
not create a computer search methodology that permitted us perfectly accurately to sort out
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cited in law reviews close to a 1,000 times each, but got only scattered cites in
cases (MacKinnon 12 and Balkin 3). This is as we would predict.

things like people with the same surname but different first names. In the legal literature, we
searched for first and last names, and excluded all the first and last names that might confound
the study (such as Gerald Dworkin and Victor Posner). This would result in underestimating
the number of academic citations. Another problem was sorting out citations to Posner's
cases from citations to his academic work. So, we checked each judicial citation individually
to confirm the numbers. We tried no similar strategy with academic citations since the
numbers were overwhelming, and our only interest is in the magnitudes. So, case citations
should be accurate as of the date we did the work, and the legal citations may be low, but the
magnitudes are accurate. In any event, the possible direction of the error would be detrimental
to our argument.
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Also consistent with our thesis, the single most cited authority for an
argument that we have been able to identify is common sense, invoked as an
argument.27 The words and phrases "common sense," "commonsensical," and
"sensible," used as an argument (based on crude sampling 28), appear upwards
of 70,000 times in Westlaw.29 And again consistent with our thesis, the only
close competitors that we have been able to identify are treatises. Wright and
Miller is cited about 35,000 times. Wigmore is next with about 22,000 cites,
Corbin gets about a 1,000, and almost no one who is or was not an established
treatise writer gets more than a 100.30 This is not because law reviews are not
cited. Cases cite law reviews over 350,000 times.31 They just don't cite what
passes for high theory very much. Perhaps the zenith of the neglect of the legal
academy, or nadir depending upon your point of view, are the cases of Vacco
v. Quill32 and Washington v. Glucksberg,33 in which the Supreme Court held that
state bans on assisted suicide do not violate the fourteenth amendment. A
27

Surely precedent would topple even common sense. We just could not come up
with an efficient method of getting a count of case citations as authority, but William M. Landes
& Richard A. Posner, Legal Precedent: A Theoretical and Empirical Analysis 1976 JLS 249,
provides evidence that this is correct.
28

We generated a list and looked at them in an ad hoc way. Virtually all references
to common sense and related terms employ them as arguments. Again, what matters here
is the magnitude, and if anything our number is probably low. See note,* infra.
29

This almost surely grossly understates the reliance on common sense as an
argument, for the concept is often invoked in different terms. For example, in Balderos v. City
Chevrolet, 7th Cir. No. 97C2084, May 16, 2000, Judge Posner disposed of one legal contention
by arguing: "If there were such a relationship it would mean that the buyer could tell the dealer
to shop the retail sales contract among finance companies and to disclose the various offers
the dealer obtained to him, and no one dealing with an automobile dealership expects that kind
of service." No one with common sense, in any event.
30

Believing our point was satisfactorily made, we did not check other treatises, such
as Moore's Federal Practice. We also didn't check the extent to which treatises are cited by
legal academics, as our thesis is indifferent to that.
31

See Deborah Merritt & Melanie Putnam, Judges and Scholars: Do Courts and
Scholarly Journals Cite the Same Law Review Articles?, 71 Chi. Kent L. Rev. 871 (1996).
32

117 S. Ct. 2293 (1997).

33

117 S. Ct. 2258 (1997).
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distinguished group of American philosophers34 wrote an amicus brief to the
contrary (this being perhaps the only issue on which they have agreed in quite
some time), which the Court did not even mention in reaching its unanimously
opposite conclusion.35

34

Ronald Dworkin, Thomas Nagel, Robert Nozick, John Rawls, Thomas Scanlon and
Judith Jarvis Thomson.
35

Philosophers generally fare badly with the Court. See Neomi Rao, A Backdoor to
Policy Making: The Use of Philosophers by the Supreme Court, 65 U. Chi. L. Rev. 1371 (1998),
found that only 47 Supreme Court cases cited to "major" western philosophers.
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Some legislative history is online.36 We have searched this, as well, and
again can find virtually no signs that the grand theorists are having a noticeable
impact on legislation. A few scholars are politically active and appear as
witnesses or provide written testimony with some frequency, but legislative
reports are bereft of any reliance on legal academic scholarship.37 There are
a few examples of academics directly influencing legislative enactments–the
most notable being the Indianapolis ordinance on pornography–but given the
quick demise of that statute perhaps these are taken as lessons of perils to
avoid rather than examples to emulate.38
These data are striking. Courts at all levels, and apparently legislators,
ignore the theorists, while citing the practitioners. The judges apparently, and
not surprisingly, are looking for answers to discrete questions, not solutions
grounded in grand theory. 39 Moreover, we have begun searching the treatises
in particular for signs of being influenced by the grand theorists. We do not yet
believe we can do this systematically and reliably, but anecdotally there is not
much evidence that we can find indicating that the treatise writers are under the
influence of anyone remotely like (in relevant respects) Posner, Dworkin or
Mackinnon.40
This absence of evidence of judicial attention is evidence of both the
direct and indirect lack of influence of the theorists on the law. If the indirect
36

[To be provided]

37

We searched in the legislative history, Congressional reports, Congressional
testimony, and state archives data bases, and turned up only a scattering of hits. Posner is
cited 23 times (and we did not try to determine if any of these were from testimony as a judge
concerning the judiciary, for example); Dworkin is cited 26 times (21 in the Congressional
Record); Sunstein is the winner with 113, which struck us as impressive; Balkin 3 times;
MacKinnon twice.
38

[To be provided]

39

For an extended discussion of an analogous point, see Ronald Allen & Ross
Rosenberg, The Fourth Amendment and the Limits of Theory: Local v. General Theoretical
Knowledge, 72 St. John's Law Review 1149 (1998).
40

Some of Posner's work can be characterized as a treatise, which causes some
complexities here.
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influence theory were correct, there would be some sign of an increasing effect
of the work of the theorists. Posner, Dworkin and MacKinnon, have surely had
no lack of opportunity to promote their views. If anybody's ideas would slowly
seep into legal consciousness through their effect on students and so on, it
would be theirs.41

41

There is evidence of social change, of course, of which the movement toward
equality for women and minority groups is a good example. We don't have a good answer to
how to sort out the cause of general social change of this sort from legal academic writing. We
do note, however, that the legal feminist movement appears to be the result of two centuries
of social and political change rather than the cause.
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It is, of course, entirely possible that courts cite to precedent instead of
top-down theory for a variety of reasons unrelated to the relative merits of a
specific precedent or theory to solve a particular issue. They may prefer
precedent to theory because of institutional, rule of law or due process
concerns. Citation to precedent is also such a well-entrenched process that
other forms of authority may be choked off by the practices and culture of courts.
Finally, there is little doubt that precedent provides good ideological cover. We
personally do not doubt that courts cite to precedent for these reasons as well
as a good many others. The matter is obviously complex, as the varied
literature on the subject demonstrates.42 We recognize that inferences drawn
from citation rates cannot support, by themselves, the conclusion that courts do
not cite top-down theories because many of these theories are amazingly
inaccurate descriptions of the legal problems confronted by courts. There are
clearly other reasons that courts fail to cite top-down legal theory.
There are significant reasons to believe, however, that the inaccuracy of
top-down theories is a strong reason that courts ignore them. The restraints
placed upon courts by institutional, rule of law, or due process concerns do not
restrain legislative bodies as tightly or in the same fashion. The ambit of explicit
policy decisions is greater for legislative bodies, so one would expect that topdown theories authored by legal scholars would have more sway in legislative
debates. Yet the same pattern of citation practices appears to repeat itself.43
Moreover, courts cite a variety of authorities that do not carry the weight of
precedent, such as treatises. There appears to be no great reticence to cite
sources outside of traditional case law or statutory law.
42

[To be provided]

43

Again, we have not systematically searched for citations to case precedent and
practical writing in legislative history, because we formally are indifferent to the matter. The
anecdotal evidence is overwhelming, however, as even a cursory review of advisory committee
notes to such codifications as the rules of evidence and procedure indicates.
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Nor do we think that politics, or simple prejudices, fail to play a role.
Although we find it to be a stretch, it would not be entirely unreasonable to define
broad political beliefs as a species of top-down theories. In this vein, a court’s
stance on, for example, prosecutorial discretion or health care could be
characterized as a form of general theory. Undoubtedly, such beliefs influence
courts and legislatures, and admittedly we have not tested for this in any way.
Still, the patterns of citation practices do not provide evidence that courts or
legislatures are drawing top-down theories from the standard theoretical work
of academics, whatever may be the case of generalizations drawn from politics
or popular belief.
II. The Meaning of Negligence
Tort scholarship, along with much of the rest of legal scholarship, is
driven by top down theorizing. The overriding goal appears to be identifying a
simple model or algorithm that "explains" the field. Contemporary scholarship
addressing the meaning of negligence is dominated by two competing camps;
the microeconomic theorists who largely rely on the Learned Hand/Carroll
Towing Formula for their inspiration44 and corrective justice theorists of one hue
or another.45 Naturally, a spectrum of scholars locate themselves in between
these positions, drawing from each in diverse ways. There are only a few
voices crying in the wilderness in opposition to this dominant tendency in the
field.

44

Cites

45

Cites
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There are, of course, a variety of distinctly different versions of the Hand
formula and corrective justice theory. We will not focus on the depth of this
scholarship except to note several points that are necessary to evaluating the
effect of the Hand formula on courts. To begin with, the bare bones of the Hand
formula is the well-known relationship posited between the probability of harm,
the cost of harm and the cost of prevention. This relationship is often referred
to as the “risk-utility test,” “risk-benefit test,” “balancing approach,” or “costbenefit test.”46 As the names imply, any (theoretically) operative version of this
relationship requires, among other things, standards for measuring what does
and what does not count as a risk or a benefit.47 Thus, whether a court deploys
the language of balancing risk against harm does not necessarily imply that the
Hand formula has been deployed to resolve the case. Rather obviously,
assumptions about efficiency or social welfare, or a variety of other yardsticks
are required. Without such assumptions, the Hand formula may be a useful way
to evaluate the facts of the case, but it remains less than a rule of decision.48
We return to this point when we examine a series of recent Supreme Court of
Illinois cases in which balancing risks against harm plays a role, but by no
means a dominant role.

46

See Restatement of Torts Third: Liability for Physical Harm, Tentative Draft #1,
Sec. 3, comment e.

47

48

Gilles, On Determining Negligence, 54 Van. L. Rev. 821 (arguing that “the mere fact
that a court looks to the consequences of the challenged aspects of a party’s
conduct does not tell us that the court endorses every (or any) particular
conception of the Hand Norm”).
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The bare bones of the Hand formula, of course, have a long tradition in
American tort law.49 At least since the pioneering work of Francis Bohlen,
American tort scholars have contended that an important aspect of determining
whether an act is negligent is figuring out whether the “game is worth the
candle.”50 Bohlen was the reporter for the First Restatement and, in part, due
to his influence both the First and Second Restatements include explicit
commentary that invites courts to determine whether the risks associated with
an activity are worth the costs of harm imposed by that activity. Nonetheless,
the reasonability standard of the First and Second Restatement explicitly asks
courts to balance risk against harm, and to measure what counts as a risk and
harm, against the actions of a reasonable prudent person. We find Stephen
Gilles perspective, couched in terms of the First Restatement but equally true
of the Second, to be on target, “the immediate point is that the risk-utility test is
clearly meant to be an aspect of the reasonable person standard, rather than a
replacement for it.”51
It is also true that corrective justice theory plays a role in the
Restatements and the case law. Although it is more difficult to point to a
common denominator among corrective justice theories, for the most part they
share the imperative to ground negligence in concepts of fairness or rights. The
reasonable person standard of the Restatements clearly invites such normative
considerations; there are numerous cases that also depend on such
considerations. The point we are driving at is the same for corrective justice
theory or the Hand formula. Undoubtedly a variety of common sense
considerations about costs, consequences and norms play a role in the
decisions of negligence cases; we just do not find much evidence that any one
of these factors has been blown into a general theory and successfully pressed
upon the courts or legislatures. For what it is worth, we suspect, but cannot now

49

50

51

Gilles, On Determining Negligence, 54 Van. L. Rev. 813, 824.

NY12531: 295194.14

http://law.bepress.com/nwwps-plltp/art35

Allen & Rosenberg, Law & Theory

March 5, 2002

Page 23

show, that the success of the Restatements has resided in large measure in
their capacity to encompass this variety of common sense values.
There are only a few voices crying in the wilderness in opposition to the
dominant tendency to define negligence in terms of a top-down theory. Only a
small slice of the scholarship recognizes the inability of conventional tort law to
capture and direct the behavior found in workaday negligence cases. Take
Steven Surgarman’s noted attack on the entire regime of private law centered
tort adjudication, “[t]ort law is failing—failing to promote better conduct, failing
to compensate sensibly at acceptable costs, and failing to do meaningful justice
to either plaintiffs or defendants.”52 Surgarman’s remedy, nonetheless, is to
argue for a sweeping revolution of the tort system modeled on principles of
social insurance and employee benefits.53 We are not concerned with the
merits of this proposal; what interests us is the characterization of torts,
including negligence law, as a systemic failure and the attempt to replace it with
another system.
So far as we can identify, what amounts to a small handful of scholars
have straightforwardly argued that tort law cannot be governed by a general topdown theory. Perhaps the most notable is Richard Epstein; after pioneering the
use of corrective justice theory in the 1970s, it now appears that Epstein has
repudiated his earlier work insofar as it set out a general theory for substantial
parts, if not all, of tort law:

52

53
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Most modern legal theory is system building that seeks to locate the
dominant features of legal rules in comprehensive, if not formal, models
of economic thought or political theory. This recent move toward
constructing wide-ranging theories represents a significant departure
from the traditional mode of tort scholarship, which directed its attention
to analyzing and resolving marginal cases that did not fit easily within
conventional doctrines. Yet the emergence of mass torts in the last
generation raises a very different set of questions. In dealing with such
complex cases, the object of the system is not perfect justice, but
damage control. The right intellectual orientation is not to set the
aspirations of the system too high. Trying to get the right result in all
cases is noble, but it is also unattainable.54
A few others have moved in the same direction. For John Kansas,
academic tort theory and the reforms based on it have failed to accomplish
much because central government planning, in the form of a sweeping overhaul
of the tort system, is incapable of directing the complexity of social interaction.55
Christine Pierce Wells contends that "rule based theories do not provide
adequate justification for the tort system," and in their place suggest that tort
verdicts may be justified, in a normative way, only if decision makers are
allowed to take into account a long list of complex issues.56

54

Ross, I don’t know where the textual quote came from in Epstein’s work.
Can you add it, please? See also, Richard A. Epstein, Nuisance Law: Corrective Justice and
its Utilitarian Constraints, 8 J. Legal Stud. 49, 50 (1979); Richard A. Epstein, A Theory of Strict
Liability, 2 J. Legal Stud. 151 (1973); Richard A. Epstein, Defenses and Subsequent Pleas in
A System of Strict Liability, 3 J. Legal Stud. 165 (1974); Richard A. Epstein, Causation and
Corrective Justice: A Reply to Two Critics, 8 J. Legal Stud. 477 (1979).
55

Cite

56

Cite and jump cite
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Also on the skeptical side about the significance of topdown theorizing
are two studies that attempted to measure the effect of law and economics (a
form of topdown theorizing) on torts scholars and courts. The first polled law
and economics scholars to find if there was any consensus among them about
the efficiency of a variety of tort doctrines. The survey included a question that
asked whether "[t]he standard of care under a negligence rule does induce an
optimal level of activity?"57 The study found that there was no consensus among
tort scholars about whether negligence rules produced optimal activity. 58
Moreover, the study found that there was "no grand consensus about [the
efficacy of] common law tort rules" in general.59 While allusive, not much should
be made of this because of its methodology. The study was based on the return
of approximately 65 surveys out of 382 mailed to members of the American Law
and Economics Association.60
The second attempt to quantify the impact of economics is by Izhak
Englard, an Israeli legal scholar, who surveyed the impact of economic theory

57

John C. Moorhouse, et al., Law & Economics and Tort Law: A Survey of Scholarly
Opinion, 62 Alb. L. Rev. 667, 676-677 (1998).
58

Id. at 667.

59

Id. at 694.

60

Id. at 558.
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on judges in American tort cases from 1970 through 1990s.61 Englard has
provided “strong evidence that the law and economics movement has had
almost no lasting effect on contemporary processes of tort." 62

61

Izhak Englard, Law and Economics in American Tort Cases: A Critical Assessment
of the Theory's Impact on Courts, 41 U. Toronto L.J. 359 (1991).
62

See also, William E. Nelson, From Fairness to Efficiency: The Transformation of
Tort Law in New York, 1920-1980, 47 Buff. L. Rev. 117, 121 (1999); Izhak Englard, Law and
Economics in American Tort Cases: A Critical Assessment of the Theory's Impact on Courts,
41 U. Toronto L.J. 359 (1991).
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These skeptics have been essentially ignored by virtually all legal
scholars. Because of the dominance in the literature of the proponents of the
Hand Formula and Corrective Justice theory and the failure of most mainstream
tort scholars to recognize the difficulty of topdown theorizing, it is tolerably
accurate to characterize the field as composed of competing camps: those
who argue that tort law reduces to corrective justice and those who argue that
it reduces to efficiency. 63 Despite the rather unified structure of this debate, with
63

We ignore many currents and tributaries, such as:

1) scholars who criticize the expansion of tort liability over the last forty years from a
political or public policy perspective, e.g., the expansion of tort liability has hurt
innovation or closed down specific industries; 2) scholars who contend that the tort
system in the United States is built on essentially flawed assumptions because it is
a private law solution to a public problem that could better be solved through no-fault
accident insurance, e.g., accident victims of many types, or perhaps all types, could
be compensated by the government. Steven Sugarman recommends that the private
tort regime be junked.
3) scholars who agree with the basic principles behind normative or economic theories
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its easily identifiable positions, the impact has been meager. As we suggest
below, there has been essentially no change to negligence instructions and the
law simply does not embody a corrective justice theory to the exclusion of many
other concerns (although we are unclear how good a test that is), indicating the
relative lack of practical significance to the theorizing of either camp.
III. The Treatment of Negligence by The Courts

of tort law, but disagree with the specific mechanics of a theory or theories created by
other scholars, e.g., Mark F. Grady claims that the economic theory of torts in general
and the work of Posner, in particular, "took a wrong turn at an early point....[t]he
commendable purpose was to develop a parsimonious model that would lay bare the
basic structure of negligence doctrine....as the theory evolved, it has
yielded...assumptions that are harmful to further progress;" Mark F. Grady, Efficient
Negligence, 87 Geo. L. J. 397, 397-98 (1998); see also Mark F. Grady, Why Are
People Negligent? Technology, Nondurable Precautions, and the Medical Malpractice
Explosion, 82 Nw. U. L. Rev. 293, 294-96 (1988); 4) scholars who describe the
relationship between the recent history of tort doctrine and the developments in
academic discourse, e.g., Gary T. Schwartz and George L. Priest have engaged in a
lengthy debate about whether the recent growth in liability rests on negligence or strict
liability principles. Gary T. Shwartz, The Vitality of Negligence and the Ethics of Strict
Liability, 15 Ga. L. Rev. 963 (1981); George L. Priest, The Invention of Modern
Enterprise Liability: A Critical History of the Intellectual Foundations of Modern Tort
Law, 14 J. Legal Stud. 461 (1985); Gary T. Schwartz, The Beginnings and Possible
End of the Rise of American Tort Law, 26 Ga. L. Rev. 601 (1992).
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The conceptual structure of the Hand formula is reasonably
straightforward; if it captures the relevant phenomena, one would expect the
courts to employ it in their opinions and jury instructions, and for legislatures to
mandate its use. There is very little support for either proposition. Courts do not
rely heavily on the Hand Formula, and every state that we have identified so far
uses the traditional reasonable person standard in its jury instructions.64 If the
reasonable person standard meant nothing more than the utility maximizing
outcome, the least cost avoider, or something similar, eventually that is what
juries would be instructed, but no such trend is discernable. We give indirect
support to the plausibility that the legal system would migrate to the
straightforward economic instruction, if that accurately captured what was
intended to be conveyed, by comparing the fate of the microeconomic
arguments about negligence to the analogous arguments about antitrust. In
antitrust, by comparison, instructions in economic terms abound.

Many

rationalizations for this state of affairs may be given, but one explanation leaps
out: the economic theorists got antitrust right and negligence wrong, which we
explain in part by the relative ambiguity and unpredictability of the two areas,
and by the relative role of common sense reasoning. Other theorizing about
negligence seems to have had very little impact as well. This is demonstrated
by the longevity and stability of the reasonable person standard. We presently
have no further tests of this proposition, however.
In this section, we present the data indicating the relative lack of
significance of the Hand Formula on the courts. In the next section, we present
the startling lack of any echoes of the Hand Formula in jury instructions, save
only in Louisiana, which in our judgment is the exception that proves the rule.
In Section V, we search a single state’s negligence jurisprudence (Illinois) for
some signs of having been affected by the Hand Formula, and compare this
data to the data from the one state that has been colonized (Louisiana). In

64

Louisiana allows a version of the Hand Formula as an optional instruction. See
note **, infra.
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Section VI, we compare all of this to the obvious colonization of antitrust by
microeconmics.
A. Data
The impact of legal theorizing has been minimal on the courts.65 Outside
of the Seventh Circuit, the ambit of Judge Posner, and the Louisiana state
courts, the Hand formula, as a robust, primary rule of decision, is a virtual
nonentity. Moreover, the evidence indicates that instructions on negligence
have remained stable over the last fifty years, suggesting that the corrective
justice theorists have not had a noticeable impact, either.66

65

Stephen Gilles has noted that the Hand formula is infrequently used by the courts.
See Stephen G. Gilles, The Invisible Hand Formula, 80 Va. L. Rev. 1015 (1994) (discussing
the non-application of the Hand formula); Mark F. Grady, A New Positive Economic Theory of
Negligence, 92 Yale L.J. 799 (1983) (critiquing the desirability of the Hand formula); Thomas
J. Miceli, Cause in Fact, Proximate Cause, and the Hand Rule: Extending Grady's Positive
Economic Theory of Negligence, 16 Int'l Rev. L. & Econ. 473 (1996) (critiquing the desirability
of the Hand formula). Richard Epstein suggests in a recent article that the Hand formula may
have been a product of an early and flawed stage of the evolution of economic theorizing in the
United States. Richard A. Epstein, Law and Economics: Its Glorious Past and Cloudy Future,
64 U. Chi. L. Rev. 1167.
66
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We searched for the impact of the Hand test in various ways, and were
struck by its insignificance. Few cases actually rely on the formula; indeed, few
cite it. Nor do they cite the relevant legal theorists. A search for "Hand formula,"
"Hand /3 formula" and "Hand test" 67 came up with approximately 30 Federal
Circuit Court of Appeals references, 15 of which were from the Seventh Circuit
following the arrival of Judge Posner. There were twenty-seven such cites in
state cases, with 21 from a single jurisdiction (Louisiana). The Carroll Towing
case is cited once by the U.S. Supreme Court, approximately 50 times by U.S.
Courts of Appeals, 38 times by U.S. District Courts, and 47 times by state
courts. Out of an excess of caution, perhaps, we also shepardized the related
The T.J. Hopper68 decision. It has been cited 8 times by the U.S. Supreme
Court, 72 times by U.S. Courts of Appeals, 67 times by U.S. District Courts, and
185 times by states courts.69 These are not the numbers of a revolutionary or
path breaking decision.70
67

These have to be looked at individually to exclude such phrases as "on the other
hand, tests. . ."
68

60 F. 2d 737 (2d. Cir. 1932).

69

And, interestingly, 323 times in law reviews.

70

United States Supreme Court — Carroll Towing cites

1. East River Steamship Corp. v. Transainerica DelavaUnc., 476 U.S. 858 (1986).
Federal Court of Appeals—Carroll Towing cites
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.

Krurnmel v. Bombadier Corp., 206 F.3d 548 (5th Cir. 2000)
I & M Rail Link, LLC v. Northstar Nav. Inc., 198 F.3d 1012 (7tb Cir. 2000)
Halek v. U.S., 178 F.3d 481 (7th Cir. 1999)
Bernstein v. U.S. Dept. of Justice. 176 F.3d 1132 (9th Cir. 1999)
Liriano v. Hobart Corp., 132 F.3d 124 (2fid Cir. 1998)
Jansen v. Packaging Corp. of America, 123 F.3d 490 (7th Cir. 1997)
McCarthy v. Olin Corp., 119 F.3d 148, (2tld Cir. 1996)
Saba v. Compagnie Nationale Air France, 78 F.2d 664 (D.C. Cir. 1996)
Saratoga Fishing Co. v. Marco Seattle Inc., 69 F.2d 1432 (9th Cir. 1995)
Saratoga Fishing Co. v. Marco Seattle Inc., 53 F.3d 984 (9th Cir. 1995)
Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538 (7th Cir. 1995)
Sands, Taylor & Woody. Quaker Oats Co., 34 F.3d 1340 (7th Cir. 1994)
Pries v. Honda Motor Co., Ltd., 31 F.3d 543 (7th Cir. 1994)
Bammerlin v. Navistar Intern. Transp. Corp., 30 F.3d 898 (7th Cir. 1994)
Reardon v. Peoria & Pekin Union Ry. Co., 26 F.3d 52 (7th Cir. 1994)
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16. Brotherhood Shipping Co., Ltd. V. St. Paul Fire & Marine Ins. Co., 985 F.2d 323 (7th Cir.
1993)
17. Braun v. Soldier of Fortune Magazine, Inc., 968 F.2d 1110 (11th Cir. 1992)
18. Villanova v. Abrams, 972 F.2d 792 (7th Cir. 1992)
19. Doe v. Dominion Bank of Washington, 963 F.2d 1552 (D.C. Cir. 1992)
20. International Union, United Auto., Aerospace & Agr. Implement Workers of America, UAW
v. Occupational Safety & Health Admin., 938 F.2d 1310 (D.C. Cir. 1991)
21. Kotler v, American Tobacco Co., 926 F.2d 1217 (1st Cir. 1990)
22. Ackley v. Wyeth Laboratories, Inc., 919 F.2d 397 (6th Cir. 1990)
23. U.S. v. McKinney, 919 F.2d 405 (7th Cir. 1990)
24. Green v. Foley, 907 F.2d 1137 (4th Cir. 1990)
25. Shute v. Moon Lake Elec. Ass’n, Inc., 899 F.2d 999 (10th Cir, 1990)
26. Einiann v, Soldier of Fortune Magazine, Inc. 880 F.2d 830 (5th Cir. 1989)
27. Hines v. Joyh Mfg. Co., 850 F.2d 1146 (6th Cir. 1988)
28. Rhode Island Hosp. Trust Nat. Bank v. Zapata Corp., 848 F. 2d 291 (lst Cir. 1988)
29. Archie v. City of Racine, 847 F.2d 1211 (7th Cir. 1988)
30. McCarty v. Pheasant Run, Inc. 826 F.2d 1554 (7th Cir. 1987)
31. Wright v. U.S., 809 F.2d 425 (7th Cir. 1987)
32. Davis v. Consolidated Rail Corp., 788 F.2d 1260 (7th Cir. 1986)
33. Lawson Products, Inc. v. Avnet, Inc., 782 F.2d 1429 (7th Cir. 1986)
34. American Hosp. Supply Corp. v. Hospital Products Ltd., 780 F.2d 589 (7th Cir, 1986)
35. Ducicworth v. Franzen, 780 F.2d 645 (7th Cir. 1985)
36. Easton v. City of Boulder, Cole., 776 F.2d 1441 (10th Cir. 1985)
37. General Foods Corp. v. Valley Lea Dairies, inc., 771 F.2d 1093 (7th Cir. 1985)
38. Llaguno v. Mingey, 763 F.2d 1560 (7th Cir. 1985)
39. Complaint of Paducah Towing Co, Inc., 692 F,2d 412 (6th Cir. 1982)
40. Washington Post Co. v. U.S. Dept. of Health and Human Services, 690 F.2d 252 (D.C. Cir.
1982)
41. U.S. Fidelity & Guar. Co. v. Jadranska Slobodna Plovidba, 683 F.2d 1022 (7th Cir. 1982)
42. Evra Corp. v. Swiss Bank Corp., 673 F.2d 951 (7th Cir. 1982)
43. Lange v. Schultz, 627 F.2d 122 (8th Cir. 1980)
44. Maine Yankee Atomic Power Co. v. N.L.R.B., 624 F.2d 347 (1st Cir. 1980)
45. Corn, of Mass. V. Andrus, 594 F.2d 872 (lst Cir. 1979)
46. Andros Shipping Co. v. Panama Canal Co., 298 F.2d 720 (5th Cir, 1962)
47. Koch-Ellis Marine Contractors v. Sewerage & Water Bd. of New Orleans, 218 F.2d 771 (5th
Cir. 1955)
48. Rosenquist v. lsthmina S.S. Co., 205 F.2d 486 (2nd Cir. 1953)
49. Burns Bros. V. Long Island R. Co., 176 F.2d 406 (2nd Cir. 1949)
50. New York Trap Rock Corp. v. Christie Scow Corp., 165 F.2d 314 (1948)
Federal District Court Carroll Towing cites
1.
2.
3.
4.
5.
6.
7.

BIaz v. Michael Reese Hasp. Foundation, 74 F.Supp.2d 803 (N.D.Ill. 1999)
Jaxvis v. Ford Motor Co., 69 F.Supp.2d 582 (S.D.N.Y. 1999)
Hamilton v. Accu-Tek, 62 F.Supp.2d 802 (E.D.N.Y. 1999)
Johnson v. City of Milwaukee, 41 F. Supp.2d 917 (E.D.Wis. 1999)
Theriot v. Dawson Production Services, Inc., 995 F.Supp. 1998 WL 637384 (E.D.La. 1998)
Gaines-Tabb v. ICI Explosives USA, Inc., 995 F.Supp. 1304 (W.D.Okla. 1996)
Tokio Martine Management, Inc. v. M/V Zim Tokyo, 1995 WL 347747 (S.D.N.Y. 1995)
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12.
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14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
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Carlson v. Bic. Corp., 840 F.Supp. 457 (E.D.Mich 1993)
Cunningham v. Mitsubishi Motors Corp., 1993 WL 1367436 (S.D.Ohio 1993)
Braun v. Soldier of Fortune Magazine, Inc., 757 F.Supp. 1325 (M.D.Ala. 1991)
Young v, Ballis, 762 F.Supp. 823 (S.D.Ind. 1990)
Deimer v. Cincinnati Sub-Zero Products, Inc., 1990 WL 139073 (N.D.Il1. 1990)
Lotus Development Corp. v. Paperback Software Intern., 740 F.Supp. 37 (D.Mass. 1990)
Harbin v. Burlington Northern R, Co.. 1989 WL 134977 (N.D.ll1. 1989)
Vuono v. New York Blood Center, Inc. 696 F. Supp. 743 (D.Mass. 1988)
Amalgamated Transit Union, Local 993 v. City of Oklahoma City, 710 F.Supp. 132.1
(W.D.Okla. 1988)
State of La., ex. rd. Guste v, M/V Testbank, 564 F.Supp. 729 (E.D.La. 1983)
Sager City of Woodland Park, 543 F.Supp. 28 (ND.Ill. 1982)
Magayancs v. Terrance, 542 F.Supp. 28(N.D.Ill. 1982)
Doe v. U.S., 533 F.Supp. 245 (S.D.Fla. 1982)
Pruitt v. Allied Chemical Corp., 523 F.Supp. 975 (ED.Va. 1981)
Northeast Petroleum Corp. v. Kyriakou Shipping Co.. Ltd., 478 F.Supp. 558 (D.Mass 1979)
Selame Associates. Inc. v. Holiday Inns, Inc. 451 F.Supp 412 (D.Mass 1978)
Kane v. National Fuel Gas Distribution Corp., 448 F.Supp. 753 (W.D.Pa., 1973)
U.S. v. Atlantic Richfield Co., 429 F.Supp. 830 (E.D.Pa. 1977)
New River Yachting Center, Inc. v. MN Little Eagle II, 401 F.Supp. 132 (S.D.Fla. 1975)
Ohio River Co. v. Continental Grain Co., 352 F.Supp. 505 (N.D.Ill. 1972)
Hall. V. E.I. Du Pont De Ncmours & Co., Inc., 345 F.Supp. 353 (E.D.N.Y. 1972)
Graci v. U.S., 301 F.Supp. 947 (E.D.La. 1969)
Wildwood Mink Ranch v. U.S., 218 F.Supp. 67 (D.Minn. 1963)
Pennsylvania R Co. v. the Beatrice, 161 F.Supp. 136 (S.D.N.Y. 1958)
Cornell Steamboat Co v. TJ.S. 138 F.Supp. 16 (S.D.N.Y. 1956)
Metropolitan Sand & Gravel Corp. v. the Dwyer No 25, 130 F.Supp. 172 (S.D.N.Y. 1954)
Sewerage and Water Bd. of New Orleans v. The Joe L. Hill, 118 F.Supp. 951 (E.D.La.,
1954)
Burns Bros v. Erie R. Co., 79 F.Supp. 948 (E.D.N.Y. 1948)
Cleary Bros v. Moran Towing Corp. 79 F.Supp. 934 (E.D.N.Y. 1947)
The Maui, 70 F.Supp. 772 (E.DN.Y. 1947)
Erie R Co v. the Cornell No. 2,72 F.Supp. 126 (S.D.N.Y. 1947)

State Court Carroll Towing cites
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.

Cross v. Berg Lumber Co., -- P.2d --, 2000 WL 991303 (Wyo. 2000)
Comptech Intern., Inc. v. Milam Commerce Park, Ltd., 753 So.2d 1219 (Fla. 1999)
Estate of Hunter v, General Motors Corp., 729 So.2d 1264 (Miss. 1999)
Thorne v. Miller, 722 A.2d 626 (N.J. Super.L., 1998)
Burklow & Associates, Inc. v. Belcher, 719 So.2d 31 (Fla.App. 1 Dist. 1998)
Aviles v. Crystal Management, Inc., 253 A.D. 2d 607 (N.Y.A.D. 1 Dept. 1998)
Bodin v. City of Stanwood, 927 P.2d 240 (Wash. 1996)
Dole Food Co., Inc. v. North Carolina Foam Industries, Inc. (Aniz.App.Div. 1 1996)
State by Bronster v. U.S. Steel Corp., 919 P.2d 294 (Hawaii 1996)
Shipley Co., Inc. v. El. DuPont DeNemours & Co., 1996 WL 1186970 (Mass Super. 1996)
Denny v. Ford Motor Co., 662 N.E.2d 730 (N.Y. 1995)
Riley v. Triplex Communications, Inc., 874 S.W.2d 333 (Tex.App. 1994)
Hopkins v. Fox & Lazo Realtors, 625 A,2d 1110 (N.J. 1993)
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14.
15.
16.
17.
18.
19.
20.
21.
22.

Goza V. Comwell, 622 So.2d 704 (La.App. 1 Cir. 1993)
Schneider Nat., Inc. v. Holland Hitch Co., 843 P.2d 561 (Wyo. 1992)
Charter Title Corp. v. Crown Mortg. Corp., 836 P.2d 846 (Wash.App.Div. 2 1992)
Dellapenta v. Dellapenta, 838 P2d 1153 (Wyo. 1992)
Graves v. Lou Ana Foods, Inc., 604 So.2d 150 (La.App. 2 Cir. 1992)
Smith v. American Indem. Ins. Co., 598 So.2d 486 (La.App. 2 Cir. 1992)
Games v. Fleming Landfill, Inc. 413 S.E.2d 897 (W.Va. 1991)
Hegyes v. Unjian Enterprises, Inc. 286 Cal.Rptr. 85 (Cal.App. 2 Dist. 1991)
National Union Fire Ins. Co. of Pittsburgh, Pa, V. Pratt and Whitney Canada, Inc., 815
P.2d 601 (Nev. 1991)
23. Johnson v. Ruark Obstetrics and Gynecology Associates, 395 S.E.2d 85 (NC. 1990)
24. Sharp v. W.H. Moore, Inc., 796 P.2d 506 (Idaho 1990)
25. Washington v. Louisiana Power and Light Co., 555 So.2d 1350 (La. 1990)
26. Boyer v. Seal, 553 P.2d 827 (La. 1989)
27. Stevens v. Fleming, 777 P.2d 1196 (Idaho 1989)
28. Levi v. Southwest Louisiana Elec. Membership Co-op, 542 So.2d 1031 (La. 1989)
29. Lloyd Wood Coal Co. v. Clark Equipment Co., 543 So.2d 671 (Ala. 1989)
30. Madden v. C & K Barbecue Carryout, Inc., 758 S.W.2d 59 (1988)
31. Comet Delta, Inc. v. Pate Stevedore Co. of Pascagoua, Inc., 521 So,2d 857 (Miss. 1988)
32. Trusiani v. Cumberland and York Distributors, Inc. 538 A.2d 258 (Me. 1988)
33. Lowe v. Estate Motors Ltd., 410 N.W.2d 706 (Mich. 1987)
34. Evans v. Allis. Chalmers Mfg. Co., 1987 WL 11877 (Ohio App. 5 Dist. 1987)
35. Toner v. Lederle Laboratories, a Division of American Cynamid Co., 732 P.2d 297 (Idaho
1987)
36. Dunn v. Durso, 530 A.2d 387 (N.J.Super.L., 1986)
37. Maryland Cas. Co. v. City of Jackson, 493 So.2d 955 (Miss. 1986)
38. People Exp. Airlines, Inc. v. Consolidated Rail Corp., 495 A.2d 107 (N.J. 1985)
39. Prentis v. Yale Mfg. Co., 365 N.W.2d 176 (Mich. 1984)
40. State v. Bolt, 689 P.2d 519 (ARIZ 1984)
41. Orkin Exterminating Co., Inc. v. Traina, 461 N.E.2d 693 (Ind.App. 4 Dist. 1984)
42. Golden v, McCurry, 392 So.2d 815 (Ala. 1980)
43. Robinson v. Reed-Prentice Division of Package Machinery Co., 403 N.E.2d 440 (N.Y.
1980)
44. Benlehr v. Shell Oil Co., 402 N.E.2d 1203 (Ohio App. I Dist., 1978)
45. Phillips v. Croy, 363 N.E.2d 1283 (lnd.App. 3 Dist. 1977)
46. Cooley v. Quick Supply Co., 221 N.W.2d 763 (Iowa 1974)
47. Robinson v. Williarnsen Idaho Equipment Co., 498 P.2d 1292 (Idaho 1972)
The following cases all cite to Learned Hand’s formula as the “1-land Formula” or the “I-land
Test.” The data base and search term for each group of cases is listed below.
Hand Formula — US Court of Appeals
1)
2)
3)
4)
5)
6)
7)

Moriarty v. SVEC, 164 F.3d 323 (7th Cir. 1998).
Williams v. National Railroad Passenger Corn.. 161 F.3d 1059 (7th Cir. 1998).
McCarthy v. Olin Corp., 119 F.3d 148 (2nd Cir. 1997).
Navarro v. Fuigi Heavy Industries Ltd., 117 F.3d 1027 (7th Cir. 1997).
Sand. Taylor and Wood v. Quaker Oats Co., 34 F.3d 1340 (7th 1994)
Bammerlain v. Navistar International Transportation Corp. (7th Cir. 1994).
Brotherhood Shipping Co. v. St. Paul Fire and Marine Co., 985 F.2d 323 (7th Cir, 1992)
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Jane Doe v. Dominion Bank of Washington N.A., 963 F.2d 1552 (D.C. Cir. 1992).
Hines v. Joy Manufacturing Co., 850 F.2d 1146 (6th 1988).
McCarty v. Phesant Run Inc., 826 F.2d 1554 (7k” Cir 1987).
Davis v. Consolidated Rail Corp. v. Trailer Train Co., 788 F.2d 1260 (7th Cir. 1986).
American Hospital Supply Corp. v. Hospital Products Limited, 780 F.2d 589 (7th Cir. 1986).
Duckworth v. Franzen, 780 F.2d 645 (7th Cir. 1985).
U.S. Fidelity and Guarantee Co. v. Plovidba, 683 F.2d 1022 (7th Cir. 1982).
United States v. Johnson, 514 F.2d 431 (3rd Cir. 1975).

Hand Formula — United States District Court
1) Blaz v. Michael Reese Hospital Foundation, 74 F. Supp. 2d 803 (N.D.ILL. 1999).
2) Johnson v. City of Milwaukee, 41 F. Supp. 2d 917 (E.D. Wis. 1999).
Hand Formula — All State Courts
1)
2)
3)
4)
5)
6)
7)
8)
9)
10)
11)
12)
13)
14)
15)
16)
17)
18)

Pinsouneault v. Merchants and Farmers Bank & Trust Co., 738 So. 2d 172 (La App. 1999).
McAdams v. Louisiana Power & Light Co . 659 So.2d 820 (La.App. Jul 25, 1995).
Veazey. Elmwood Plantation Associates. Ltd., 650 So.2d 712 (La. 1994).
Eaton v. McLain, 891 S.W.2d 587 (Tenn. 1994)
Crooks v. National Union Fire Ins. Co., 620 So.2d 421 (La. App. 1993).
Schneider National Inc. v. Holland Hitch Co., 843 P2d 561 (Wy. 1992).
Blaire v. Tyues, 610 So.2d 956 (La. App. 1992).
Grow v. Trarisocean Contractors. Inc., 610 So.2d 830 (La.App. I Cir., Oct 16, 1992)
Graves v. Lou Ana Foods. Inc., 604 So.2d 150 (La.App.1992)
Williams v. Louisiana Power & Light Co., 590 So.2d 786 (La.App. 1991)
Socorro v. City of New Orleans, 579 So2d 931 (La. 1991)
Lirette v. State Farm Ins. Co., 581 So.2d 265 (La.App. 1991)
Barnes v. Thames, 578 So.2d 1155 (La.App. 1991)
Dobson v. Louisiana Power & Li2ht Co., 567 So.2d 569, (La., 1990)
Washington v. Louisiana Power and Light Co., 555 So.2d 1350 (La. 1990)
Levi v. Southwest Louisiana Elec. Membership Co-on., 542 So.2d 1081 (La.1989)
Madden v. C & K Barbecue Carryout. Inc., 758 S.W. 2d 59 (Mo. 1988)
Comet Delta. Inc. v. Pate Stevedore Co. of Pascaaoula. Inc., 521 So.2d 857, 71 A.L.R.4th
I (Miss., Feb 24, 1988).
19) Evans v. Allis-Chalmers Mf. Co., 1987 WL 11877 (Ohio App. 1987).
20) Toner v. Lederle Laboratories, a Division of American Cyanamid Co., 732 P.2d 297, (Idaho,
Feb 04, 1987).
21) Maryland Cas. Co. v. City of Jackson, 493 So.2d 955 (Miss. 1986).
22) Sbraderv. State, 706 P.2d 834, (Nev., Sep 24, 1985).
23) Prentis v. Yale Mfg. Co., 365 N.W.2d 176 (Mich. 1984).
24) State v. Bolt, 689 P.2d 519 (Ariz. 1984).
25) McKinlevv. Slenderella Systems of Camden. N. J.. Inc., 165 A.2d 207 (N.J.Super. 1960)

Hand Test -- United States Court of Appeals
1) McCarthy v. Olin Corp., 119 F.3d 148 (2nd Cir, 1997).
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Sewell v. Bowen, 792 F.2d 1065 (4th Cir. 1986).
United States v. Fountain, 768 F.2d 790 (7th Cir. 1985).
United States v. Adams, 434 F.2d 756 (2nd Cir. 1970).
Exposition Press Inc. v. Federal Trade Commission, 295 F2d 869 (2nd Cir. 1961).

Hand Test — United States District Courts
1) Wood v. Callahan, 977 F. Supp. 1447 (N.D. FL. 1997).
2) United States v. Conley, 833 F. Supp. 1121 (W.D. Penn. 1993).
3) Cory Van Rim. Inc. V. California Raison Advisory Board., 697 F. Supp. 1136 (E.D. Calif.
1987).
4) Fratey v. Chesapeake and Ohio Railway Corn. 294 F. Supp. 1193 (W.D. Penn. 1969).
5) Hudson Handkerchief Mfg. Corp. v. Hudson Pulp and Paper Corn., 175 F. Supp. 281
(S.D.N.Y. 1959).
6) Arlineton Park Jockey Club v. Sauber, 164 F. Supp. 576 (N.D. ILL. 1958).
Hand Test — All State Court
1) Pinsonneault v. Merchants and Fanners Bank & Trust Co., 738 So.2d 172) (La. App.
1999).
2) Fredericksburu Industries. Inc. v. Franklin Intern.. Inc., 911 S.W.2d 518 (Tex. App. 1995).
3) McAdams v. Louisiana Power and Light Co., 659 So.2d 820 (La App. 1995).
4) Blair v. Tvnes, 610 So.2d 956 (La. App 1992).
5) Graves v. Lou Aria Foods. Inc., 604 So.2d 150 (La App. 1992).
6) Fanauvv. Duore Bros. Construction Co., 588 So.2d 1251 (La App. 1991).
7) Dobson v. Louisiana Power and Light Co., 567 So.2d 569 (La. 1990).
8) Bowling v. Heil Co., 511 N.E.2d 373 (Ohio 1987).
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B. The Hand Formula in the Cases of Judge Hand and Judge
Posner
As one can tell from the foregoing, data, Judge Posner disproportionally
uses the Hand formula. The use Judge Posner makes of the formula contrasts
sharply with Judge Hand’s application. Judge Hand explicitly recognized one
of the difficulties inherent in applying the Hand formula (a name he did not use)
to the facts of a given case. He recognized that it is nearly impossible to find out
in a concrete case what the variables should be. In his words:
The difficulties are in applying the rule. As the Supreme Court observed
in Conway v. O'Brien, they arise from the necessity of applying a
quantitative test to an incommensurable subject matter; and the same
difficulties inhere in the concept of 'ordinary' negligence. It is indeed
possible to state an equation for negligence in the form, C equals P
times D, in which the C is the care required to avoid risk, D, the possible
injuries, and P, the probability that the injuries will occur, if the requisite
care is not taken. But of these factors care is the only one ever
susceptible of quantitative estimate, and often that is not. The injuries are
always a variable within limits, which do not admit of even approximate
ascertainment; and, although probability might theoretically be
estimated, if any statistics were available, they never are; and, besides,
probability varies with the severity of the injuries. It follows that all such
attempts are illusory; and, if serviceable at all, are so only to center
attention upon which one of the factors may be determinative in any
given situation.71

71

Moison v. Loftus, 178 F.3d 148, 149 (2nd Cir. 1949).
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Judge Posner's application of the formula is less shot through with
skepticism:72 His statement and application of the formula in the most recent
case is telling. Navarro v. Fuji Heavy Industries, Ltd., 117 F.3d 1027 (7th Cir.
1997), involved negligent product design, but the facts and procedural posture
of the case allowed the issue of product liability to be reduced to the standard
issue of negligence. As Posner summed up the Hand formula:
As we said, this suit is based on negligence rather than on strict
products liability. But there is little or no practical difference in a case of
defective design, at least so far as the standard of liability is concerned
(we have just seen that there is a big difference with respect to the
deadline for bringing suit): you must prove that the design was defective
in either kind of case, and whether the design was defective is
determined by use of the same Hand-formula or cost-benefit approach
that is used to determine negligence in a tort case not involving a
product.73

72

A search of the ALLFEDS Westlaw database returned the following list of opinions
in which Posner was listed as the judge and the words Judge /3 Hand and Carroll (for Carroll
towing appeared), the actual search string was Ju (Posner) & Negligence & (Judge /3 Hand)
Carroll, see,
Halek v. U.S., 178 F.3d 481 (7th Cir.1999);
Matter of Linton, 136 F.3d 544 (7th Cir. 1998);
Vande Zande v. State of Wis. Dept. of Admin., 44 F.3d 538 (7th Cir. 1995);
Winskunas v. Birnbaum, 23 F.3d 1264 (7th Cir. 1994);
Brotherhood Shipping Co., Ltd. v. St. Paul Fire & Marine Ins. Co., 985 F.2d 323 (7th Cir. 1993);
Villanova v. Abrams, 972 F.2d 792 (7th Cir. 1992);
United States v. Giovannetti, 919 F.2d 1223 (7th Cir. 1990);
Krist v. Eli Lilly and Co., 897 F.2d 293 (7th Cir. 1990);
McCarty v. Pheasant Run, Inc., 826 F.2d 1554 (7th Cir. 1987);
Hill v. Norfolk and Western Ry. Co., 814 F.2d 1192 (7th Cir. 1987);
Wright v. U.S., 809 F.2d 425 (7th Cir. 1987);
Davis v. Consolidated Rail Corp., 788 F.2d 1260 (7th Cir. 1986);
American Hosp. Supply Corp. v. Hospital Products Ltd., 780 F.2d 589 (7th Cir. 1986);
Duckworth v. Franzen, 780 F.2d 645 (7th Cir. 1985);
Flynn v. Merrick, 776 F.2d 184 (7th Cir. 1985);
Llaguno v. Mingey, 763 F.2d 1560 (7th Cir. (Ill.), Jun 05, 1985) (No. 83-1372);
United States Fidelity & Guar. Co. v. Jadranska Slobodna Plovidba, 683 F.2d 1022 (7th Cir.
1982);
Evra Corp. v. Swiss Bank Corp., 673 F.2d 951 (7th Cir. 1982).
73

Navarro, 117 F.3d at 1029.
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Despite Posner's typically strong and sweeping insistence that the Hand
formula is the legal standard for negligence, he has qualified his views on at
least on occasion: in McCarty v. Pheasant Run, Inc., 826 F.2d 1994 (7th Cir.
1987), a case involving the application of Illinois law to a negligence claim made
by a hotel guest assaulted in her room. Posner's holding mirrors Hand's
admission that it is difficult to put values to a formula defining negligence and,
at best, any formula serves to focus the issues. Posner adds the thought that this
practical problem may only be an impediment for some time. As Posner puts
matters:
There are various ways in which courts formulate the negligence
standard. The analytically (not necessarily the operationally) most
precise is that it involves determining whether the burden of precaution
is less than the magnitude of the accident, if it occurs, multiplied by the
probability of occurrence. (The product of this multiplication, or
"discounting," is what economists call an expected accident cost.) If the
burden is less, the precaution should be taken. This is the famous "Hand
Formula" announced in United States v. Carroll Towing Co. (L. Hand, J.),
an admiralty case, and since applied in a variety of cases not limited to
admiralty.
***
We are not authorized to change the common law of Illinois, however,
and Illinois courts do not cite the Hand Formula but instead define
negligence as failure to use reasonable care, a term left undefined. But
as this is a distinction without a substantive difference, we have not
hesitated to use the Hand Formula in cases governed by Illinois law. The
formula translates into economic terms the conventional legal test for
negligence. This can be seen by considering the factors that the Illinois
courts take into account in negligence cases: the same factors, and in
the same relation, as in the Hand Formula. Unreasonable conduct is
merely the failure to take precautions that would generate greater
benefits in avoiding accidents than the precautions would cost.
***
Ordinarily, and here, the parties do not give the jury the information
required to quantify the variables that the Hand Formula picks out as
relevant. That is why the formula has greater analytic than operational
significance. Conceptual as well as practical difficulties in monetizing
personal injuries may continue to frustrate efforts to measure expected
accident costs with the precision that is possible, in principle at least, in
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measuring the other side of the equation--the cost or burden of
precaution. For many years to come juries may be forced to make rough
judgments of reasonableness, intuiting rather than measuring the factors
in the Hand Formula; and so long as their judgment is reasonable, the
trial judge has no right to set it aside, let alone substitute his own
judgment.
It is simply not clear, how Posner reconciles his insistence that the Hand
formula accurately models negligence and his concession that "for many years
to come" juries will have to make rough judgments based on intuitions of
reasonableness. Perhaps an argument could be made the unseen and implicit
working of the common law system may reconcile the gap between the difficulty
of implementing the Hand formula and its pristine conceptual logic.
Whatever time may bring, it is tolerably clear that Posner has
underestimated the real problems which would confront a decision maker
attempting to apply the Hand formula. Even in a perfect environment, however
that might be defined, there is an abundance of evidence to doubt whether
jurors, or judges for that matter, could conduct anything approaching a reliable
application of the Hand formula. The many variables involved in applying the
Hand formula would, in all probability, involve decision makers in the snare of
computation intractability.
IV. Jury Instructions
In addition to searching for cases that adopted or applied the Hand
formula, we searched for jury instructions that adopt either some strong version
of the Hand formula or corrective justice theory.

The Hand formula is

straightforward, and easy to grasp, as are the various positions of the corrective
justice theorists. Besides the use of the term "reasonable," there is no
indication in the jury instructions that we have located indicating that they were
shaped along the lines of an articulated, general theory or influenced by the
corrective justice theorists (and use of the word "reasonable" long preceded
these writings). "Reasonable person" by contrast, is considerably less precise
if what is meant is utility maximization, cost/benefit, "least cost avoider" or
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whatever. Were judges, legislators and the practicing bar to come to realize,
as Posner asserts, that “reasonable person” and some economic concept are
synonymous, one would predict that the more precise and easy to understand
language would supplant the less precise and opaque language.74 This has not
happened. The Hand formula has not only not become the standard jury
instruction; we could find almost no evidence of its use. Louisiana is the only
state to our knowledge that employs a variant of the Hand instruction as an
optional instruction at trial.75

74

75

We didn’t find this, actually; Patrick Kelley, supra n. * * *, did. LOUISIANA: H.
Alston Johnson, Civil jury instructions, 1994.
La. C.J.I. 3.01 Negligence – General composite chrge in ordinary cases
Optional paragraph
[The ordinarily prudent person will avoid creating an unreasonable risk of harm. In determining
whether the defendant breached this standard, and created an unreasonable risk of harm, you
may weight the likelihood that someone might have been injured and the seriousness of that
injury against the importance to society of what the defendant was doing and the advisability
of the way in which he was doing it, under the circumstances.]
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We conducted our research using the Westlaw database and a variety
of standard jury instruction treatises. The database JI-ALL contains jury
instructions for California, Florida, Illinois, Maryland, New York and Washington,
as well as a hodgepodge of Federal Instructions. Stephen G. Gilles, has also
examined jury instructions, many of which are not on Westlaw. They all use the
reasonable man standard.76
The typical negligence jury instruction is similar to that of California,
Florida and Illinois:
California:
Negligence is the doing of something which a reasonably prudent
person would not do, or the failure to do something which a reasonably
prudent person would do, under circumstances similar to those shown
by the evidence.
It is the failure to use ordinary or reasonable care.
Ordinary or reasonable care is that care which persons of ordinary
prudence would use in order to avoid injury to themselves or others
under circumstances similar to those shown by the evidence.
[You will note that the person whose conduct we set up as a standard is
not the extraordinarily cautious individual, nor the exceptionally skillful
one, but a person of reasonable and ordinary prudence.]
Florida:
Negligence is the failure to use reasonable care. Reasonable care is
that degree of care which a reasonably careful person would use under
like circumstances. Negligence may consist either in doing something
that a reasonably careful person would not do under like circumstances,
or in failing to do something that a reasonably careful person would do
under like circumstances.

76

Cite
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Illinois:
"[N]egligence" [is] the failure to do something which a reasonably careful
person would do, or the doing of something which a reasonably careful
person would not do, under circumstances similar to those shown by the
evidence. The law does not say how a reasonably careful person would
act under those circumstances. That is for you to decide.
This similarity, of course, is not an accident. The majority of states and U.S.
courts follow the widely successful Second Restatement of Torts.77

77
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The upshot of this data is that jury instructions uniformly refer to the
reasonable person standard, and have done since before the dawn of the
modern crop of legal economists,78 and only a few appellate courts cite to the
Hand formula. The evidence to date suggests that both the corrective justice
theories and the formula are largely irrelevant to the actual operation of the legal
system.79 As we said previously, we think this is because both rest upon a
model that misconceives the phenomena under investigation. Matters involving
high degrees of ambiguity and unpredictability, and that are amenable to
common sense reasoning, will be decided, quite sensibly, through the exercise
of common sense judgments rather than the of ill fitting and computationally
intractable formulas. Negligence can arise in virtually any human interaction,
and thus its contours cannot be known in advance. The relevant variables are
too numerous to allow computation, and thus again some form of judgment must
be exercised. Last, and probably most importantly, judgments of negligence
involve how people should muddle through in life. This is largely a matter of
common sense understanding of society rather than a technical question
requiring expertise.
Another natural test of our hypothesis will soon be run. The negligence
section of the proposed draft of the Third Restatement of Torts includes a
strongly worded, explicit endorsement of the Hand formula.80 This constitutes
a significant departure from the negligence section of the Second Restatement
of Torts:81
78

The First Restatement, embracing the reasonable person standard, was published
in 1934, for example.
79

Patrick J. Kelley and Laurel A. Wendt are conducting a state by state canvass to
determine the content of negligence instructions. They have found no references to anything
remotely like the economic conception of negligence. What Judges Tell Juries About
Negligence: A Review of Pattern Jury Instructions, Kent L. Rev. (Forthcoming). See also
Patrick J. Kelley, The Carroll Towing Company Case and the Teaching of Tort Law, 45 St. L.
U. L. J. 731 (2001) (same).
80

Restatement (Third) of Torts § 4 (Discussion Draft 1999).

81

See Restatement (Second) of Torts § 283 (1965). The reporter for the Third
Restatement is Professor Gary T. Schwartz. Schwartz has been a cautious critic of privatelaw centered tort law regimes. See, e.g., Gary T. Schwartz, Reality in Economic Analysis of
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An actor is negligent in engaging in conduct if the actor does not
exercise reasonable care under all the circumstances. Primary factors
to consider in ascertaining whether conduct lacks reasonable care are
the foreseeable likelihood that it will result in harm, the foreseeable
severity of the harm that may ensue, and the burden that would be borne
by the actor and others if the actor takes precautions that eliminate or
reduce the possibility of harm.
If anything could boost the Hand formula, we suspect it is the approval of
the American Law Institute. For reasons we have identified, we doubt even this
will be sufficient, but we shall see. We note, as well, the temporizing of the third
restatement; the Hand formula is a primary factor, but certainly not an exclusive
one.82
V. The Illinois and Louisiana Cases: A Natural Experiment

Tort Law: Does Tort Law Really Deter? 42 UCLA Rev. 377 (1994). He does believe,
nonetheless, that the present tort system may be "moderately successful" and that it is based
on some implicit and loose notion of economic efficiency. He rests these beliefs on a few
studies of the costs and benefits of various tort regimes, such as medical malpractice.
Although his conclusions are tentative, it appears to Schwartz that what little is known about
the tort system shows that economic incentives do deter, a point which he takes, for
unexplained reasons, to support the conclusion that efficiency motivates tort law and serves
as its goal.
82

One scholar, reacting to the draft in the Third Restatement believes that the Hand
formula can accommodate both economic and fair accounts of negligence law. Kenneth W.
Simons, The Hand Formula in the Draft Restatement Third of Torts: Encompassing Fairness
as Well as Efficiency Values, 54 Vand. L. Rev. *** (2000).
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Some have claimed that the cases actually are decided consistently with
the Hand formula, regardless of how juries are instructed.83 This could be
because juries instinctively return verdicts consistently with the Hand formula
regardless how they are instructed or because judges revise verdicts to bring
them in line with the formula. The first strikes us as exceedingly unlikely for
various psychological and sociological reasons, and little more than a wishful
expression of faith from the (supposedly scientific) economists. It is similarly
unclear to us how judges might bring Hand-like rigor to verdicts, as the judges,
trial and appellate, are limited in their capacity to change jury verdicts.
Accordingly, we decided to search for evidence supporting this theory
of appellate decisions conforming negligence cases to the Hand formula by
examining a sample of negligence cases to see if one could tell from their facts
and judicial treatment of the verdicts whether the Hand formula or a proxy
seemed to be integral to decision. The difficulty with this, of course, is that, as
Judge Hand himself pointed out, the data do not exist, which one would think
would be a devastating critique of the economic position. Still, this opens up the
field for creative explanations as to why liability served economic efficiency just
right. We must say that looking at the Illinois cases leads to the distinct
impression that a justification for them in terms of economic efficiency can only
lead to great admiration for the creativity but not the veracity of the effort.
Indeed, for the cases that we looked at, we suspect it would be hard to make
such arguments with a straight face.

83

We do not see how to test the claim that the results in tort cases are consistent
with any particular corrective justice model. We suspect in any event that such a claim would
be circular (juries are the voice of the community . . . and so on).
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Our interest in the veracity of the economic explanation of negligence
was sparked in part by the notorious and shocking case of Lee v. CTA. As we
describe below, Lee cannot be explained by the microeconomic arguments.
Perhaps, though, Lee is an aberration. To search for evidence of this
possibility, we searched for the word "negligence" in the Illinois Supreme Court
cases from December 1, 1991 through December 7, 1993 (the two years
surrounding the Lee case).84 The search generated 47 cases. In 38 of the
cases, not even the most creative interpreter could find a hint of a reference to
economic theories of negligence (the cases largely deal with other issues).85
Of the remaining 9 cases dealing more fully with negligence, 8 give no support
to the economic argument whatsoever, and one gives only mild support.
Perhaps this two year period is aberrational. To account for this possibility, we
expanded our search to a ten year period.86 The ten year search confirmed that
84

Search String: All Sources > States Legal - U.S. > Illinois > Cases and Court
Rules > By Court > IL Supreme Court Cases. Terms: negligence and date (geq (12/1/1991)
and leq (12/7/1993)) (Edit Search). Results: 47
85

The word appeared in the opinions for various reasons, such as simply noting the
underlying cause of action, and so on.
86

We searched the Westlaw Supreme Court of Illinois database for the term
"negligence" for the period beginning December 1, 1991 and ending December 1, 2001. This
search produced 248 cases, including the cases from the 1992-93 time period examined
above. Obviously, this search produced a variety of cases dealing with torts as well as many
other substantive legal issues, such as post-conviction review of criminal cases. In order to
throw the net as widely as possible, each of the 248 cases was read to determine if the Hand
formula or an implicit equivalent formed the basis of a rule of decision or the reasoning behind
the holding. In no case did the Hand formula or any form of balancing consequences form the
sole basis of the rule or rationale of the case. At best, the Supreme Court of Illinois balanced
the consequences flowing from the case at hand in the context of a variety of other prominent
facts, including the reasonable person standard, the relevant precedent and the expectations
of the parties. See, Relsolelo, ex rel. Arellano v. Fisk, 198 Ill.2d 142, --- N.E.2d ----, 2001 WL
1474875 (Ill., Nov 21, 2001); People v. Gosier, 2001 WL 1243645 (Ill., Oct 18, 2001); Burger
v. Lutheran General Hosp., 198 Ill.2d 21, 759 N.E.2d 533, 259 Ill.Dec. 753; Harrison v. Hardin
County Community Unit School Dist. No. 1, 197 Ill.2d 466, 758 N.E.2d 848, 259 Ill.Dec. 440;
Travelers Ins. Co. v. Eljer Mfg., Inc., 197 Ill.2d 278, 757 N.E.2d 481, 258 Ill.Dec. 792; State
Farm Mut. Auto. Ins. Co. v. Smith, 197 Ill.2d 369, 757 N.E.2d 881, 259 Ill.Dec. 18; Norskog
v. Pfiel, 197 Ill.2d 60, 755 N.E.2d 1, 257 Ill.Dec. 899 (Ill., Jul 26, 2001); Langendorf v. City of
Urbana, 197 Ill.2d 100, 754 N.E.2d 320, 257 Ill.Dec. 662 (Ill., Jul 26, 2001); Morris v. Margulis,
197 Ill.2d 28, 754 N.E.2d 314, 257 Ill.Dec. 656 (Ill., Jul 19, 2001); Village of Bloomingdale v.
CDG Enterprises, Inc., 196 Ill.2d 484, 752 N.E.2d 1090, 256 Ill.Dec. 848 (Ill., Jun 21, 2001);
Welch v. Illinois Supreme Court, 322 Ill.App.3d 345, 751 N.E.2d 1187, 256 Ill.Dec. 350 (Ill.App.
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3 Dist., Jun 04, 2001); Voyles v. Sandia Mortg. Corp., 196 Ill.2d 288, 751 N.E.2d 1126, 256
Ill.Dec. 289 (Ill., May 24, 2001); Miller v. Rosenberg, 196 Ill.2d 50, 749 N.E.2d 946, 255 Ill.Dec.
464 (Ill., Apr 19, 2001); Country Mut. Ins. Co. v. Teachers Ins. Co., 195 Ill.2d 322, 746 N.E.2d
725, 253 Ill.Dec. 904, 153 Ed. Law Rep. 705 (Ill., Mar 22, 2001); People v. Rissley, 2001 WL
263090 (Ill., Mar 15, 2001); Ferguson v. McKenzie, 2001 WL 76982 (Ill., Jan 29, 2001); People
v. Crane, 195 Ill.2d 42, 743 N.E.2d 555, 252 Ill.Dec. 687 (Ill., Jan 19, 2001); Johnson v.
Halloran, 194 Ill.2d 493, 742 N.E.2d 741, 252 Ill.Dec. 203 (Ill., Dec 01, 2000); Hills v. Bridgeview
Little League Ass'n, 195 Ill.2d 210, 745 N.E.2d 1166, 253 Ill.Dec. 632 (Ill., Nov 16, 2000);
People v. Woods, 193 Ill.2d 483, 739 N.E.2d 493, 250 Ill.Dec. 730 (Ill., Oct 26, 2000); Neade
v. Portes, 193 Ill.2d 433, 739 N.E.2d 496, 250 Ill.Dec. 733 (Ill., Oct 26, 2000); In re
Consolidated Objections to Tax Levies of School Dist. No. 205, 193 Ill.2d 490, 739 N.E.2d 508,
250 Ill.Dec. 745, 150 Ed. Law Rep. 795 (Ill., Oct 26, 2000); American Family Mut. Ins. Co. v.
Savickas, 193 Ill.2d 378, 739 N.E.2d 445, 250 Ill.Dec. 682 (Ill., Sep 28, 2000); Parks v.
Kownacki, 193 Ill.2d 164, 737 N.E.2d 287, 249 Ill.Dec. 897 (Ill., Aug 10, 2000); American Nat.
Bank & Trust Co. v. City of Chicago, 192 Ill.2d 274, 735 N.E.2d 551, 248 Ill.Dec. 900 (Ill., Aug
10, 2000); Nichol v. Stass, 192 Ill.2d 233, 735 N.E.2d 582, 248 Ill.Dec. 931 (Ill., Aug 10, 2000);
Voykin v. Estate of DeBoer, 192 Ill.2d 49, 733 N.E.2d 1275, 248 Ill.Dec. 277 (Ill., Jul 06, 2000);
Michigan Ave. Nat. Bank v. County of Cook, 191 Ill.2d 493, 732 N.E.2d 528, 247 Ill.Dec. 473
(Ill., Jun 15, 2000); McDonnell v. McPartlin, 192 Ill.2d 505, 736 N.E.2d 1074, 249 Ill.Dec. 636
(Ill., Jun 15, 2000); Jones v. Chicago HMO Ltd. of Illinois, 191 Ill.2d 278, 730 N.E.2d 1119, 246
Ill.Dec. 654 (Ill., May 18, 2000); Guerino v. Depot Place Partnership, 191 Ill.2d 314, 730 N.E.2d
1094, 246 Ill.Dec. 629 (Ill., May 18, 2000); In re Estate of Dierkes, 191 Ill.2d 326, 730 N.E.2d
1101, 246 Ill.Dec. 636 (Ill., May 18, 2000); People v. Jones, 191 Ill.2d 194, 730 N.E.2d 26, 246
Ill.Dec. 346 (Ill., Apr 20, 2000); Skolnick v. Altheimer & Gray, 191 Ill.2d 214, 730 N.E.2d 4, 246
Ill.Dec. 324 (Ill., Mar 23, 2000); Fischel & Kahn, Ltd. v. Van Straaten Gallery, Inc., 189 Ill.2d
579, 727 N.E.2d 240, 244 Ill.Dec. 941 (Ill., Jan 21, 2000); Saunders v. Industrial Com'n, 189
Ill.2d 623, 727 N.E.2d 247, 244 Ill.Dec. 948 (Ill., Jan 21, 2000); Eastman v. Messner, 188 Ill.2d
404, 721 N.E.2d 1154, 242 Ill.Dec. 623 (Ill., Dec 02, 1999); Fraser v. Universities Research
Ass'n, Inc., 188 Ill.2d 444, 721 N.E.2d 1143, 242 Ill.Dec. 612 (Ill., Dec 02, 1999); People v.
Wright, 189 Ill.2d 1, 723 N.E.2d 230, 243 Ill.Dec. 198 (Ill., Nov 18, 1999); First Springfield Bank
& Trust v. Galman, 188 Ill.2d 252, 720 N.E.2d 1068, 242 Ill.Dec. 113 (Ill., Oct 21, 1999); In re
Spak, 188 Ill.2d 53, 719 N.E.2d 747, 241 Ill.Dec. 618 (Ill., Sep 30, 1999); Petrovich v. Share
Health Plan of Illinois, Inc., 188 Ill.2d 17, 719 N.E.2d 756, 241 Ill.Dec. 627, 23 Employee
Benefits Cas. 1769 (Ill., Sep 30, 1999); Ziencina v. County of Cook, 188 Ill.2d 1, 719 N.E.2d
739, 241 Ill.Dec. 610 (Ill., Sep 30, 1999); Washington v. City of Chicago, 188 Ill.2d 235, 720
N.E.2d 1030, 242 Ill.Dec. 75 (Ill., Sep 23, 1999); Abbasi ex rel. Abbasi v. Paraskevoulakos, 187
Ill.2d 386, 718 N.E.2d 181, 240 Ill.Dec. 700 (Ill., Jul 01, 1999); Wilson v. Norfolk & Western
Ry. Co., 187 Ill.2d 369, 718 N.E.2d 172, 240 Ill.Dec. 691 (Ill., Jun 17, 1999); People v. Buss,
187 Ill.2d 144, 718 N.E.2d 1, 240 Ill.Dec. 520 (Ill., Apr 15, 1999); State Farm Fire & Cas. Co.
v. Martin, 186 Ill.2d 367, 710 N.E.2d 1228, 238 Ill.Dec. 126 (Ill., Apr 15, 1999); Dardeen v.
Heartland Manor, Inc., 186 Ill.2d 291, 710 N.E.2d 827, 238 Ill.Dec. 30 (Ill., Apr 15, 1999);
DeLuna v. Treister, 185 Ill.2d 565, 708 N.E.2d 340, 236 Ill.Dec. 754 (Ill., Feb 19, 1999);
Jackson v. TLC Associates, Inc., 185 Ill.2d 418, 706 N.E.2d 460, 235 Ill.Dec. 905 (Ill., Dec 31,
1998); LaFever v. Kemlite Co., a Div. of Dyrotech Industries, Inc., 185 Ill.2d 380, 706 N.E.2d
441, 235 Ill.Dec. 886 (Ill., Dec 31, 1998); Hobart v. Shin, 185 Ill.2d 283, 705 N.E.2d 907, 235
Ill.Dec. 724 (Ill., Dec 17, 1998); Mohn v. Posegate, 184 Ill.2d 540, 705 N.E.2d 78, 235 Ill.Dec.
465 (Ill., Dec 17, 1998); Henrich v. Libertyville High School, 186 Ill.2d 381, 712 N.E.2d 298, 238
Ill.Dec. 576, 144 Ed. Law Rep. 347 (Ill., Dec 03, 1998); People v. Placek, 184 Ill.2d 370, 704
N.E.2d 393, 235 Ill.Dec. 44 (Ill., Dec 03, 1998); Van Horne v. Muller, 185 Ill.2d 299, 705 N.E.2d
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898, 235 Ill.Dec. 715, 14 IER Cases 1088 (Ill., Dec 03, 1998); Boub v. Township of Wayne, 183
Ill.2d 520, 702 N.E.2d 535, 234 Ill.Dec. 195 (Ill., Oct 22, 1998); Cirrincione v. Johnson, 184
Ill.2d 109, 703 N.E.2d 67, 234 Ill.Dec. 455 (Ill., Oct 01, 1998); Majca v. Beekil, 183 Ill.2d 407,
701 N.E.2d 1084, 233 Ill.Dec. 810 (Ill., Oct 01, 1998); Jordan v. National Steel Corp., 183 Ill.2d
448, 701 N.E.2d 1092, 233 Ill.Dec. 818 (Ill., Oct 01, 1998); Silva v. Electrical Systems, Inc.,
183 Ill.2d 356, 701 N.E.2d 506, 233 Ill.Dec. 656 (Ill., Sep 24, 1998); Zimmerman for Zimmerman
v. Village of Skokie, 183 Ill.2d 30, 697 N.E.2d 699, 231 Ill.Dec. 914 (Ill., Jun 18, 1998); People
v. Johnson, 183 Ill.2d 176, 700 N.E.2d 996, 233 Ill.Dec. 288 (Ill., Jun 18, 1998); Doe v. McKay,
183 Ill.2d 272, 700 N.E.2d 1018, 233 Ill.Dec. 310 (Ill., Jun 18, 1998); Buckner v. Atlantic Plant
Maintenance, Inc., 182 Ill.2d 12, 694 N.E.2d 565, 230 Ill.Dec. 596, 13 IER Cases 1607 (Ill., Apr
16, 1998); Woods v. Cole, 181 Ill.2d 512, 693 N.E.2d 333, 230 Ill.Dec. 204 (Ill., Mar 19, 1998);
McNamee v. Federated Equipment & Supply Co., Inc., 181 Ill.2d 415, 692 N.E.2d 1157, 229
Ill.Dec. 946, Prod.Liab.Rep. (CCH) P 15,239 (Ill., Feb 20, 1998); Roubik v. Merrill Lynch,
Pierce, Fenner & Smith, Inc., 181 Ill.2d 373, 692 N.E.2d 1167, 230 Ill.Dec. 1 (Ill., Feb 20,
1998); Harinek v. 161 North Clark Street Ltd. Partnership, 181 Ill.2d 335, 692 N.E.2d 1177, 230
Ill.Dec. 11 (Ill., Feb 20, 1998); State Farm Mut. Auto. Ins. Co. v. Villicana, 181 Ill.2d 436, 692
N.E.2d 1196, 230 Ill.Dec. 30 (Ill., Feb 20, 1998); In re Estate of Rennick, 181 Ill.2d 395, 692
N.E.2d 1150, 229 Ill.Dec. 939 (Ill., Jan 29, 1998); Best v. Taylor Mach. Works, 179 Ill.2d 367,
689 N.E.2d 1057, 228 Ill.Dec. 636, Prod.Liab.Rep. (CCH) P 15,123 (Ill., Dec 18, 1997);
Sylvester v. Chicago Park Dist., 179 Ill.2d 500, 689 N.E.2d 1119, 228 Ill.Dec. 698 (Ill., Dec 04,
1997); People v. Caballero, 179 Ill.2d 205, 688 N.E.2d 658, 227 Ill.Dec. 965 (Ill., Dec 04, 1997);
Noyola v. Board of Educ. of the City of Chicago, 179 Ill.2d 121, 688 N.E.2d 81, 227 Ill.Dec. 744,
123 Ed. Law Rep. 310 (Ill., Oct 23, 1997); Williams v. University of Chicago Hospitals, 179
Ill.2d 80, 688 N.E.2d 130, 227 Ill.Dec. 793 (Ill., Oct 23, 1997); D.C. v. S.A., 178 Ill.2d 551, 687
N.E.2d 1032, 227 Ill.Dec. 550 (Ill., Oct 17, 1997); Maksimovic v. Tsogalis, 177 Ill.2d 511, 687
N.E.2d 21, 227 Ill.Dec. 98, 13 IER Cases 653 (Ill., Oct 17, 1997); Robbins v. Board of Trustees
of Carbondale Police Pension Fund of City of Carbondale, Ill., 177 Ill.2d 533, 687 N.E.2d 39,
227 Ill.Dec. 116 (Ill., Oct 17, 1997); Bruso by Bruso v. Alexian Bros. Hosp., 178 Ill.2d 445, 687
N.E.2d 1014,227 Ill.Dec. 532 (Ill., Oct 02, 1997); Liccardi v. Stolt Terminals, Inc., 178 Ill.2d 540,
687 N.E.2d 968, 227 Ill.Dec. 486 (Ill., Sep 25, 1997); People v. Howery, 178 Ill.2d 1, 687
N.E.2d 836, 227 Ill.Dec. 354 (Ill., Sep 18, 1997); Talarico v. Dunlap, 177 Ill.2d 185, 685 N.E.2d
325, 226 Ill.Dec. 222 (Ill., Sep 11, 1997); Atkins v. Deere & Co., 177 Ill.2d 222, 685 N.E.2d
342, 226 Ill.Dec. 239 (Ill., Sep 11, 1997); Trans States Airlines v. Pratt & Whitney Canada, Inc.,
177 Ill.2d 21, 682 N.E.2d 45, 224 Ill.Dec. 484, 32 UCC Rep.Serv.2d 623, Prod.Liab.Rep. (CCH)
P 15,117 (Ill., Jun 19, 1997); Schwartz v. Cortelloni, 177 Ill.2d 166, 685 N.E.2d 871, 226 Ill.Dec.
416 (Ill., Jun 19, 1997); Fireman's Fund Ins. Co. v. SEC Donohue, Inc., 176 Ill.2d 160, 679
N.E.2d 1197, 223 Ill.Dec. 424 (Ill., Apr 17, 1997); Holton v. Memorial Hosp., 176 Ill.2d 95, 679
N.E.2d 1202, 223 Ill.Dec. 429, 65 USLW 2686 (Ill., Apr 17, 1997); In re Chicago Flood
Litigation, 176 Ill.2d 179, 680 N.E.2d 265, 223 Ill.Dec. 532 (Ill., Feb 20, 1997); Leow v. A & B
Freight Line, Inc., 175 Ill.2d 176, 676 N.E.2d 1284, 222 Ill.Dec. 80 (Ill., Feb 06, 1997); Braye
v. Archer-Daniels-Midland Co., 175 Ill.2d 201, 676 N.E.2d 1295, 222 Ill.Dec. 91 (Ill., Feb 06,
1997); Ramsey v. Morrison, 175 Ill.2d 218, 676 N.E.2d 1304, 222 Ill.Dec. 100 (Ill., Feb 06,
1997); Richardson v. Chapman, 175 Ill.2d 98, 676 N.E.2d 621, 221 Ill.Dec. 818 (Ill., Jan 30,
1997); Advincula v. United Blood Services, 176 Ill.2d 1, 678 N.E.2d 1009, 223 Ill.Dec. 1, 65
USLW 2472, 75 A.L.R.5th 659 (Ill., Dec 19, 1996); Wright v. City of Danville, 174 Ill.2d 391, 675
N.E.2d 110, 221 Ill.Dec. 203 (Ill., Dec 19, 1996); Cramer v. Insurance Exchange Agency, 174
Ill.2d 513, 675 N.E.2d 897, 221 Ill.Dec. 473 (Ill., Oct 24, 1996); Bryson v. News America
Publications, Inc., 174 Ill.2d 77, 672 N.E.2d 1207, 220 Ill.Dec. 195, 25 Media L. Rep. 1321 (Ill.,
Oct 24, 1996); Miller v. Gupta, 174 Ill.2d 120, 672 N.E.2d 1229, 220 Ill.Dec. 217 (Ill., Oct 24,
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1996); Armstrong v. Guigler, 174 Ill.2d 281, 673 N.E.2d 290, 220 Ill.Dec. 378 (Ill., Oct 18,
1996); Scholtens v. Schneider, 173 Ill.2d 375, 671 N.E.2d 657, 219 Ill.Dec. 490, 65 USLW
2219, 20 Employee Benefits Cas. 2379, Pens. Plan Guide (CCH) P 23930B (Ill., Sep 19,
1996); American Federation of State, County and Mun. Employees, AFL-CIO v. Department
of Cent. Management Services, 173 Ill.2d 299, 671 N.E.2d 668, 219 Ill.Dec. 501, 153 L.R.R.M.
(BNA) 2525, 134 Lab.Cas. P 58,261 (Ill., Sep 19, 1996); Snover v. McGraw, 172 Ill.2d 438, 667
N.E.2d 1310, 217 Ill.Dec. 734 (Ill., Jun 20, 1996); O'Banner v. McDonald's Corp., 173 Ill.2d
208, 670 N.E.2d 632, 218 Ill.Dec. 910 (Ill., May 31, 1996); Garza v. Navistar Intern. Transp.
Corp., 172 Ill.2d 373, 666 N.E.2d 1198, 217 Ill.Dec. 260, Prod.Liab.Rep. (CCH) P 14,642 (Ill.,
May 23, 1996); Watkins v. Schmitt, 172 Ill.2d 193, 665 N.E.2d 1379, 216 Ill.Dec. 822, 110 Ed.
Law Rep. 307 (Ill., Apr 30, 1996); Brown's Furniture, Inc. v. Wagner, 171 Ill.2d 410, 665 N.E.2d
795, 216 Ill.Dec. 537, 64 USLW 2690 (Ill., Apr 18, 1996); Barnett v. Zion Park Dist., 171 Ill.2d
378, 665 N.E.2d 808, 216 Ill.Dec. 550 (Ill., Apr 18, 1996); Anderson v. Vanden Dorpel, 172 Ill.2d
399, 667 N.E.2d 1296, 217 Ill.Dec. 720, 131 Lab.Cas. P 58,107, 112 Ed. Law Rep. 355, 11
IER Cases 1103 (Ill., Apr 18, 1996); Bucheleres v. Chicago Park Dist., 171 Ill.2d 435, 665
N.E.2d 826, 216 Ill.Dec. 568 (Ill., Apr 18, 1996); Rhodes v. Illinois Cent. Gulf R.R., 172 Ill.2d
213, 665 N.E.2d 1260, 216 Ill.Dec. 703 (Ill., Mar 28, 1996); Busch v. Graphic Color Corp., 169
Ill.2d 325, 662 N.E.2d 397, 214 Ill.Dec. 831, Prod.Liab.Rep. (CCH) P 14,528 (Ill., Feb 15,
1996); Esser v. McIntyre, 169 Ill.2d 292, 661 N.E.2d 1138, 214 Ill.Dec. 693 (Ill., Jan 25, 1996);
Wilson v. Missouri Pacific R. Co., 169 Ill.2d 170, 661 N.E.2d 282, 214 Ill.Dec. 428 (Ill., Jan 18,
1996); Haudrich v. Howmedica, Inc., 169 Ill.2d 525, 662 N.E.2d 1248, 215 Ill.Dec. 108 (CCH)
P 14,513 (Ill., Jan 18, 1996); Palmer v. Mount Vernon Tp. High School Dist. 201, 169 Ill.2d 551,
662 N.E.2d 1260, 215 Ill.Dec. 120 (Ill., Jan 18, 1996); Martin by Martin v. Ortho Pharmaceutical
Corp., 169 Ill.2d 234, 661 N.E.2d 352, 214 Ill.Dec. 498, 64 USLW 2494, Prod.Liab.Rep. (CCH)
P 14,512, 54 A.L.R.5th 765 (Ill., Jan 18, 1996); Calloway v. Kinkelaar, 168 Ill.2d 312, 659
N.E.2d 1322, 213 Ill.Dec. 675 (Ill., Dec 21, 1995); Branson v. Department of Revenue, 168
Ill.2d 247, 659 N.E.2d 961, 213 Ill.Dec. 615 (Ill., Nov 30, 1995); Mount Zion State Bank & Trust
v. Consolidated Communications, Inc., 169 Ill.2d 110, 660 N.E.2d 863, 214 Ill.Dec. 156 (Ill., Nov
02, 1995); Snyder v. Curran Tp., 167 Ill.2d 466, 657 N.E.2d 988, 212 Ill.Dec. 643 (Ill., Oct 26,
1995); Varelis v. Northwestern Memorial Hosp., 167 Ill.2d 449, 657 N.E.2d 997, 212 Ill.Dec. 652
(Ill., Oct 26, 1995); Leonardi v. Loyola University of Chicago, 168 Ill.2d 83, 658 N.E.2d 450, 212
Ill.Dec. 968 (Ill., Oct 26, 1995); Pfister v. Shusta, 167 Ill.2d 417, 657 N.E.2d 1013, 212 Ill.Dec.
668 (Ill., Oct 26, 1995); Bubb v. Springfield School Dist. 186, 167 Ill.2d 372, 657 N.E.2d 887,
212 Ill.Dec. 542, 105 Ed. Law Rep. 232 (Ill., Oct 19, 1995); Golla v. General Motors Corp., 167
Ill.2d 353, 657 N.E.2d 894, 212 Ill.Dec. 549, Prod.Liab.Rep. (CCH) P 14,381 (Ill., Oct 19, 1995);
Sisk v. Williamson County, 167 Ill.2d 343, 657 N.E.2d 903, 212 Ill.Dec. 558 (Ill., Oct 19, 1995);
Herzog v. Lexington Tp., 167 Ill.2d 288, 657 N.E.2d 926, 212 Ill.Dec. 581 (Ill., Oct 19, 1995);
Zavala v. Powermatic, Inc., 167 Ill.2d 542, 658 N.E.2d 371, 212 Ill.Dec. 889, Prod.Liab.Rep.
(CCH) P 14,500 (Ill., Sep 21, 1995); Poole v. City of Rolling Meadows, 167 Ill.2d 41, 656 N.E.2d
768, 212 Ill.Dec. 171 (Ill., Aug 10, 1995); Pasquale v. Speed Products Engineering, 166 Ill.2d
337, 654 N.E.2d 1365, 211 Ill.Dec. 314, Prod.Liab.Rep. (CCH) P 14,499 (Ill., Aug 10, 1995);
People v. Newberry, 166 Ill.2d 310, 652 N.E.2d 288, 209 Ill.Dec. 748 (Ill., Jun 22, 1995); In re
C.J., 166 Ill.2d 264, 652 N.E.2d 315, 209 Ill.Dec. 775 (Ill., Jun 22, 1995); Vaughn v. City of
West Frankfort, 166 Ill.2d 155, 651 N.E.2d 1115, 209 Ill.Dec. 667 (Ill., May 18, 1995); Wagner
v. City of Chicago, 166 Ill.2d 144, 651 N.E.2d 1120, 209 Ill.Dec. 672 (Ill., May 18, 1995);
Hermitage Corp. v. Contractors Adjustment Co., 166 Ill.2d 72, 651 N.E.2d 1132, 209 Ill.Dec.
684 (Ill., May 18, 1995); Holston v. Sisters of Third Order of St. Francis, 165 Ill.2d 150, 650
N.E.2d 985, 209 Ill.Dec. 12 (Ill., Apr 20, 1995); Zedella v. Gibson, 165 Ill.2d 181, 650 N.E.2d
1000, 209 Ill.Dec. 27(Ill., Apr 20, 1995); People v. Farmer, 165 Ill.2d 194, 650 N.E.2d 1006, 209
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Ill.Dec. 33, 45 A.L.R.5th 927 (Ill., Apr 20, 1995); Espinoza v. Elgin, Joliet and Eastern Ry. Co.,
165 Ill.2d 107, 649 N.E.2d 1323, 208 Ill.Dec. 662 (Ill., Mar 30, 1995); Charles v. Seigfried, 165
Ill.2d 482, 651 N.E.2d 154, 209 Ill.Dec. 226, 54 A.L.R.5th 793 (Ill., Mar 30, 1995); Sander v.
Dow Chemical Co., 166 Ill.2d 48, 651 N.E.2d 1071, 209 Ill.Dec. 623 (Ill., Mar 30, 1995); People
v. Garcia, 165 Ill.2d 409, 651 N.E.2d 100, 209 Ill.Dec. 172 (Ill., Mar 23, 1995); Board of Educ.
of Rockford School Dist. No. 205 v. Illinois Educational Labor Relations Bd., 165 Ill.2d 80, 649
N.E.2d 369, 208 Ill.Dec. 313, 149 L.R.R.M. (Ill., Mar 23, 1995); Vroegh v. J & M Forklift, 165
Ill.2d 523, 651 N.E.2d 121, 209 Ill.Dec. 193 (Ill., Mar 23, 1995); People v. Burpo, 164 Ill.2d 261,
647 N.E.2d 996, 207 Ill.Dec. 503 (Ill., Feb 17, 1995); Boyd v. Travelers Ins. Co., 166 Ill.2d 188,
652 N.E.2d 267, 209 Ill.Dec. 727, 63 USLW 2455 (Ill., Jan 19, 1995); People v. Jeffries, 164
Ill.2d 104, 646 N.E.2d 587, 207 Ill.Dec. 21 (Ill., Jan 19, 1995); Walter v. Carriage House Hotels,
Ltd., 164 Ill.2d 80, 646 N.E.2d 599, 207 Ill.Dec. 33 (Ill., Jan 19, 1995); Cockrum v. Kajima
Intern., Inc., 163 Ill.2d 485, 645 N.E.2d 917, 206 Ill.Dec. 665 (Ill., Dec 22, 1994); Peile v.
Skelgas, Inc., 163 Ill.2d 323, 645 N.E.2d 184, 206 Ill.Dec. 179 (Ill., Dec 22, 1994); Jahn v. Troy
Fire Protection Dist., 163 Ill.2d 275, 644 N.E.2d 1159, 206 Ill.Dec. 106 (Ill., Nov 23, 1994); J
& B Steel Contractors, Inc. v. C. Iber & Sons, Inc., 162 Ill.2d 265, 642 N.E.2d 1215, 205
Ill.Dec. 98 (Ill., Oct 20, 1994); Downing v. Chicago Transit Authority, 162 Ill.2d 70, 642 N.E.2d
456, 204 Ill.Dec. 755 (Ill., Sep 29, 1994); Martin v. Heinold Commodities, Inc., 163 Ill.2d 33,
643 N.E.2d 734, 205 Ill.Dec. 443 (Ill., Sep 22, 1994); Simmons v. University of Chicago
Hospitals and Clinics, 162 Ill.2d 1, 642 N.E.2d 107, 204 Ill.Dec. 645 (Ill., Sep 22, 1994);
McCuen v. Peoria Park Dist., 163 Ill.2d 125, 643 N.E.2d 778, 205 Ill.Dec. 487 (Ill., Sep 22,
1994); In re Chandler, 161 Ill.2d 459, 641 N.E.2d 473, 204 Ill.Dec. 249 (Ill., Aug 04, 1994);
Geise v. Phoenix Co. of Chicago, Inc., 159 Ill.2d 507, 639 N.E.2d 1273, 203 Ill.Dec. 454, 69
Fair Empl.Prac.Cas. (BNA) 602 (Ill., Aug 04, 1994); Illinois Graphics Co. v. Nickum, 159 Ill.2d
469, 639 N.E.2d 1282, 203 Ill.Dec. 463 (Ill., Aug 04, 1994); Doe v. Calumet City, 161 Ill.2d 374,
641 N.E.2d 498, 204 Ill.Dec. 274 (Ill., Aug 04, 1994); Moy v. County of Cook, 159 Ill.2d 519,
640 N.E.2d 926, 203 Ill.Dec. 776 (Ill., Jul 28, 1994); Patton v. Carbondale Clinic, S.C., 161 Ill.2d
357, 641 N.E.2d 427, 204 Ill.Dec. 203 (Ill., Jul 28, 1994); In re Illinois Bell Switching Station
Litigation, 161 Ill.2d 233, 641 N.E.2d 440, 204 Ill.Dec. 216 (Ill., Jul 28, 1994); Ziarko v. Soo Line
R. Co., 161 Ill.2d 267, 641 N.E.2d 402, 204 Ill.Dec. 178 (Ill., Jun 16, 1994); Korando v. Uniroyal
Goodrich Tire Co., 159 Ill.2d 335, 637 N.E.2d 1020, 202 Ill.Dec. 284, Prod.Liab.Rep. (CCH) P
13,913 (Ill., Jun 16, 1994); Thurmond v. Monroe, 159 Ill.2d 240, 636 N.E.2d 544, 201 Ill.Dec.
112 (Ill., May 19, 1994); Almgren v. Rush-Presbyterian-St. Luke's Medical Center, 162 Ill.2d
205, 642 N.E.2d 1264, 205 Ill.Dec. 147 (Ill., May 19, 1994); Congregation of the Passion, Holy
Cross Province v. Touche Ross & Co., 159 Ill.2d 137, 636 N.E.2d 503, 201 Ill.Dec. 71, 62
USLW 2673 (Ill., Apr 21, 1994); Eagan v. Chicago Transit Authority, 158 Ill.2d 527, 634 N.E.2d
1093, 199 Ill.Dec. 739 (Ill., Apr 21, 1994); 171. Moore v. Centreville Tp. Hosp., 158 Ill.2d 543,
634 N.E.2d 1102, 199 Ill.Dec. 748 (Ill., Apr 21, 1994); Lannom v. Kosco, 158 Ill.2d 535, 634
N.E.2d 1097, 199 Ill.Dec. 743 (Ill., Apr 21, 1994); People v. Hobley, 159 Ill.2d 272, 637 N.E.2d
992, 202 Ill.Dec. 256 (Ill., Mar 31, 1994); Hoem v. Zia, 159 Ill.2d 193, 636 N.E.2d 479, 201
Ill.Dec. 47 (Ill., Mar 24, 1994); Sohaey v. Van Cura, 158 Ill.2d 375, 634 N.E.2d 707, 199 Ill.Dec.
654 (Ill., Feb 17, 1994); National Union Fire Ins. Co. of Pittsburgh, Pennsylvania v. Glenview
Park Dist., 158 Ill.2d 116, 632 N.E.2d 1039, 198 Ill.Dec. 428 (Ill., Feb 03, 1994); Jackson
Jordan, Inc. v. Leydig, Voit & Mayer, 158 Ill.2d 240, 633 N.E.2d 627, 198 Ill.Dec. 786 (Ill., Jan
20, 1994); Van Milligan v. Board of Fire and Police Com'rs of Village of Glenview, 158 Ill.2d 85,
630 N.E.2d 830, 196 Ill.Dec. 665 (Ill., Jan 20, 1994); Gill v. Foster, 157 Ill.2d 304, 626 N.E.2d
190, 193 Ill.Dec. 157(Ill., Nov 18, 1993); Coleman v. Charlesworth, 157 Ill.2d 257, 623 N.E.2d
1366, 191 Ill.Dec. 480 (Ill., Nov 18, 1993); Gilbert v. Sycamore Mun. Hosp., 156 Ill.2d 511, 622
N.E.2d 788, 190 Ill.Dec. 758, 62 USLW 2289 (Ill., Oct 21, 1993); Roach v. Springfield Clinic,
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157 Ill.2d 29, 623 N.E.2d 246, 191 Ill.Dec. 1 (Ill., Sep 23, 1993); Crum and Forster Managers
Corp. v. Resolution Trust Corp., 156 Ill.2d 384, 620 N.E.2d 1073, 189 Ill.Dec. 756, (Ill., Sep 23,
1993); Cates v. Cates, 156 Ill.2d 76, 619 N.E.2d 715, 189 Ill.Dec. 14 (Ill., Aug 26, 1993); Leone
v. City of Chicago, 156 Ill.2d 33, 619 N.E.2d 119, 188 Ill.Dec. 755 (Ill., Jul 22, 1993); Kuwik v.
Starmark Star Marketing and Admin., Inc., 156 Ill.2d 16, 619 N.E.2d 129, 188 Ill.Dec. 765 (Ill.,
Jul 22, 1993); Uhrhan v. Union Pacific R. Co., 155 Ill.2d 537, 617 N.E.2d 1182,187 Ill.Dec. 461
(Ill., Jul 22, 1993); Boatmen's Nat. Bank of Belleville v. Martin, 155 Ill.2d 305, 614 N.E.2d 1194,
185 Ill.Dec. 509 (Ill., May 20, 1993); Dungey v. Haines & Britton, Ltd., 155 Ill.2d 329, 614
N.E.2d 1205, 185 Ill.Dec. 520 (Ill., May 20, 1993); Geaslen v. Berkson, Gorov & Levin, Ltd., 155
Ill.2d 223, 613 N.E.2d 702, 184 Ill.Dec. 385 (Ill., Mar 18, 1993); Cunningham v. Huffman, 154
Ill.2d 398, 609 N.E.2d 321, 182 Ill.Dec. 18 (Ill., Feb 25, 1993); Faier v. Ambrose & Cushing,
P.C., 154 Ill.2d 384, 609 N.E.2d 315, 182 Ill.Dec. 12 (Ill., Feb 18, 1993); Curatola v. Village of
Niles, 154 Ill.2d 201, 608 N.E.2d 882, 181 Ill.Dec. 631 (Ill., Jan 28, 1993); Thompson v. County
of Cook, 154 Ill.2d 374, 609 N.E.2d 290, 181 Ill.Dec. 922 (Ill., Jan 28, 1993); Collins v. Reynard,
154 Ill.2d 48, 607 N.E.2d 1185, 180 Ill.Dec. 672, 61 USLW 2362 (Ill., Dec 04, 1992); Pfaff v.
Chrysler Corp., 155 Ill.2d 35, 610 N.E.2d 51, 182 Ill.Dec. 627 (Ill., Dec 04, 1992); American
Nat. Bank and Trust Co. v. Columbus-Cuneo- Cabrini Medical Center, 154 Ill.2d 347, 609
N.E.2d 285, 181 Ill.Dec. 917 (Ill., Dec 04, 1992); In re Marriage of Pagano, 154 Ill.2d 174, 607
N.E.2d 1242, 180 Ill.Dec. 729 (Ill., Dec 04, 1992); Wakeford v. Rodehouse Restaurants of
Missouri, Inc., 154 Ill.2d 543, 610 N.E.2d 77, 182 Ill.Dec. 653 (Ill., Dec 04, 1992); Jones v.
O'Young, 154 Ill.2d 39, 607 N.E.2d 224, 180 Ill.Dec. 330 (Ill., Dec 04, 1992); People v. Stanciel,
153 Ill.2d 218, 606 N.E.2d 1201, 180 Ill.Dec. 124 (Ill., Nov 19, 1992); DiBenedetto v. Flora Tp.,
153 Ill.2d 66, 605 N.E.2d 571, 178 Ill.Dec. 777 (Ill., Oct 30, 1992); Lee v. Chicago Transit
Authority, 152 Ill.2d 432, 605 N.E.2d 493,178 Ill.Dec. 699 (Ill., Oct 22, 1992); Superior Bank
FSB v. Golding, 152 Ill.2d 480, 605 N.E.2d 514, 178 Ill.Dec. 720 (Ill., Oct 22, 1992); St. Louis
v. Rockwell Graphic Systems, Inc., 153 Ill.2d 1, 605 N.E.2d 555, 178 Ill.Dec. 761 (Ill., Oct 22,
1992); Frye v. Medicare-Glaser Corp., 153 Ill.2d 26, 605 N.E.2d 557, 178 Ill.Dec. 763,
Prod.Liab.Rep. (CCH) P 13,336; Cutuk v. Hayes/Gallardo, Inc., 151 Ill.2d 314, 602 N.E.2d 834,
176 Ill.Dec. 888 (Ill., Oct 15, 1992); Dixon v. Chicago and North Western Transp. Co., 151 Ill.2d
108, 601 N.E.2d 704, 176 Ill.Dec. 6, Prod.Liab.Rep. (CCH) P 13,318 (Ill., Oct 01, 1992); Maple
v. Gustafson, 151 Ill.2d 445, 603 N.E.2d 508, 177 Ill.Dec. 438 (Ill., Sep 24, 1992); Thacker v.
UNR Industries, Inc., 151 Ill.2d 343, 603 N.E.2d 449, 177 Ill.Dec. 379, 61 USLW 2236,
Prod.Liab.Rep. (CCH) P 13,290 (Ill., Sep 21, 1992); Rodgers v. St. Mary's Hosp. of Decatur,
149 Ill.2d 302, 597 N.E.2d 616, 173 Ill.Dec. 642 (Ill., Jul 30, 1992); Templeton v. Chicago and
Northwestern Transp. Co., 151 Ill.2d 325, 603 N.E.2d 441, 177 Ill.Dec. 371 (Ill., Jul 30, 1992);
Hutchings v. Bauer, 149 Ill.2d 568, 599 N.E.2d 934, 174 Ill.Dec. 850 (Ill., Jul 30, 1992); Dix
Mut. Ins. Co. v. LaFramboise, 149 Ill.2d 314, 597 N.E.2d 622, 173 Ill.Dec. 648 (Ill., Jul 30,
1992); People v. Smith, 149 Ill.2d 558, 599 N.E.2d 888, 174 Ill.Dec. 804 (Ill., Jun 09, 1992);
Hernon v. E.W. Corrigan Const. Co., 149 Ill.2d 190, 595 N.E.2d 561, 172 Ill.Dec. 200 (Ill., Jun
09, 1992); American Nat. Bank & Trust Co. of Chicago v. National Advertising Co., 149 Ill.2d
14, 594 N.E.2d 313, 171 Ill.Dec. 461; Burke v. 12 Rothschild's Liquor Mart, Inc., 148 Ill.2d 429,
593 N.E.2d 522, 170 Ill.Dec. 633 (Ill., May 21, 1992); Wojdyla v. City of Park Ridge, 148 Ill.2d
417, 592 N.E.2d 1098, 170 Ill.Dec. 418 (Ill., Apr 16, 1992); People v. Brockman, 148 Ill.2d 260,
592 N.E.2d 1026, 170 Ill.Dec. 346 (Ill., Mar 26, 1992); Currie v. Lao, 148 Ill.2d 151, 592 N.E.2d
977, 170 Ill.Dec. 297 (Ill., Mar 19, 1992); Zannini v. Reliance Ins. Co. of Illinois, Inc., 147 Ill.2d
437, 590 N.E.2d 457, 168 Ill.Dec. 820 (Ill., Mar 19, 1992); Jackson v. Nestle-Beich, Inc., 147
Ill.2d 408, 589 N.E.2d 547, 168 Ill.Dec. 147 (Ill., Mar 12, 1992); McAlister v. Schick, 147 Ill.2d
84, 588 N.E.2d 1151, 167 Ill.Dec. 1021 (Ill., Feb 20, 1992); Sidwell v. Griggsville Community
Unit School Dist. No. 4, 146 Ill.2d 467, 588 N.E.2d 1185, 167 Ill.Dec. 1055, 73 Ed. Law Rep.
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485 (Ill., Feb 20, 1992); West v. Kirkham, 147 Ill.2d 1, 588 N.E.2d 1104, 167 Ill.Dec. 974 (Ill.,
Jan 30, 1992); Antunes v. Sookhakitch, 146 Ill.2d 477, 588 N.E.2d 1111, 167 Ill.Dec. 981 (Ill.,
Jan 30, 1992); Loyola Academy v. S & S Roof Maintenance, Inc., 146 Ill.2d 263, 586 N.E.2d
1211, 166 Ill.Dec. 882 (Ill., Jan 23, 1992); Harvel v. City of Johnston City, 146 Ill.2d 277, 586
N.E.2d 1217, 166 Ill.Dec. 888 (Ill., Jan 23, 1992); Aikens v. Morris, 145 Ill.2d 273, 583 N.E.2d
487, 164 Ill.Dec. 571 (Ill., Nov 21, 1991); Seef v. Sutkus, 145 Ill.2d 336, 583 N.E.2d 510, 164
Ill.Dec. 594, 60 USLW 2388 (Ill., Nov 21, 1991); Vesey v. Chicago Housing Authority, 145 Ill.2d
404, 583 N.E.2d 538, 164 Ill.Dec. 622 (Ill., Nov 21, 1991); West v. Deere & Co., 145 Ill.2d 177,
582 N.E.2d 685, 164 Ill.Dec. 122, Prod.Liab.Rep. (CCH) P 12,966 (Ill., Oct 31, 1991); Kalata
v. Anheuser-Busch Companies, Inc., 144 Ill.2d 425, 581 N.E.2d 656, 163 Ill.Dec. 502 (Ill., Oct
17, 1991); Gouge v. Central Illinois Public Service Co., 144 Ill.2d 535, 582 N.E.2d 108, 163
Ill.Dec. 842 (Ill., Sep 19, 1991); In re Estate of Callahan, 144 Ill.2d 32, 578 N.E.2d 985, 161
Ill.Dec. 339 (Ill., Aug 14, 1991); People v. Eddmonds, 143 Ill.2d 501, 578 N.E.2d 952, 161
Ill.Dec. 306 (Ill., Jun 20, 1991); Drews v. Gobel Freight Lines, Inc., 144 Ill.2d 84, 578 N.E.2d
970, 161 Ill.Dec. 324 (Ill., Jun 20, 1991); Corgan v. Muehling, 143 Ill.2d 296, 574 N.E.2d 602,
158 Ill.Dec. 489, 59 USLW 2755 (Ill., May 30, 1991); People v. Edwards, 144 Ill.2d 108, 579
N.E.2d 336, 161 Ill.Dec. 788 (Ill., May 30, 1991); U.S. Fidelity & Guar. Co. v. Wilkin Insulation
Co., 144 Ill.2d 64, 578 N.E.2d 926, 161 Ill.Dec. 280, 59 USLW 2735 (Ill., May 20, 1991); Winter
v. Henry Service Co., 143 Ill.2d 289, 573 N.E.2d 822, 158 Ill.Dec. 9 (Ill., May 20, 1991); People
v. Wilson, 143 Ill.2d 236, 572 N.E.2d 937, 157 Ill.Dec. 473 (Ill., Apr 18, 1991); Kotecki v.
Cyclops Welding Corp., 146 Ill.2d 155, 585 N.E.2d 1023,166 Ill.Dec. 1 (Ill., Apr 18, 1991);
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the original two year study was representative of Illinois jurisprudence. We
report the details of the cases in the two year sample below.87
Louisiana is different. The appellate cases in Louisiana have both
accepted the Hand formula as the meaning of negligence and attempt to
employ it directly in their decisions, and it is the only state that does so, so far
as we could discover. We give examples of this below, as well, for it indicates
that courts can, indeed, attempt to mold negligence cases into the economic
form. That every other state but Louisiana does not is good evidence of the
limited impact of this version of microeconomic reasoning.
We start with the Lee case, as it first brought our attention to this issue,
and we then discuss the eight other cases from this two year sample.

Blagg v. Illinois F.W.D. Truck and Equipment Co., 143 Ill.2d 188, 572 N.E.2d 920, 157 Ill.Dec.
456 (Ill., Mar 28, 1991); Gonzalez v. Thorek Hosp. and Medical Center, 143 Ill.2d 28, 570
N.E.2d 309, 155 Ill.Dec. 796 (Ill., Mar 21, 1991); Marshall By Marshall v. City of Centralia, 143
Ill.2d 1, 570 N.E.2d 315, 155 Ill.Dec. 802 (Ill., Mar 21, 1991); Ziemba v. Mierzwa, 142 Ill.2d 42,
566 N.E.2d 1365, 153 Ill.Dec. 259, 59 USLW 2490 (Ill., Jan 31, 1991).
87

Mr. Rosenberg will provide our research notes on the remaining eight year sample
to any interested scholar.
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Lee v. CTA 88 dealt with the following facts, taken from the dissenting

justices' opinion:
This case demonstrates once again the casino-like atmosphere of our
tort system. A drunken 46-year-old Korean immigrant whose blood
alcohol was 0.341, or three times the legal limit for intoxication under the
motor vehicle code, walked off the sidewalk and up the Chicago Transit
Authority railroad tracks where he was electrocuted by the so-called third
rail which supplies power to the electric trains. At his point of entry, the
decedent walked past three warning signs, "DANGER," "KEEP OUT"
and "ELECTRIC CURRENT." These signs were printed in English which
the decedent could not read. With a 0.341 concentration of blood
alcohol, however, it is questionable whether it would have mattered if the
signs had been printed in Korean or even in pictures. The decedent was
virtually blind drunk.
In addition to the signing, sharp triangular shaped boards had been
installed between the sidewalk and the third rail to make it extremely
difficult and awkward for a person to walk up the tracks. Nonetheless, the
decedent walked up the tracks approximately 6 ½ feet to the point where
the third rail began. There, attempting to urinate, he was electrocuted.
We think it rather plain that it cannot be established that utility is
maximized here. Mr. Lee had numerous cheap methods of avoiding this
accident available to him, such as not getting blind drunk, having someone look
after him, relieving himself anywhere but on the electrified rail of the CTA, etc.
The CTA, by contrast, would have had to anticipate all analogous ways in
which blind drunks might hurt themselves and provide nearly foolproof
mechanisms for stopping them from doing so. In fact, the CTA presented
evidence of the substantial cost of providing alternative security methods that
would keep the blindly drunk from urinating on the third rail. This considerably
understates the cost to the CTA, however, as a priori the CTA had no
knowledge that this is how a blindly drunk person would be electrified.
Apparently Mr. Lee's representatives did not contest cost. Nonetheless, the
Supreme Court of Illinois affirmed a jury verdict for Mr. Lee without anything

88

152 Ill. 2d 432, 605 N.E.2d 493, 178 Ill. Dec. 699 (1992).
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remotely like an economic cost benefit analysis. Although it mentioned some
of the economic factors, the Court explicitly disregarded the cost to the CTA
rather than attempt to determine relative costs and benefits:
Here, the close proximity of the third rail to the sidewalk significantly
increased the likelihood of injury to pedestrians who used the sidewalk.
At trial, the CTA presented evidence that alternate means of guarding
the right-of-way against pedestrian entry could be problematic to install
and maintain. That notwithstanding, we believe that the risk of serious
injury or death to a pedestrian as a result of contact with a third rail
located at grade level, in close proximity to a sidewalk, outweighs any
burdens associated with more formidable safeguards or, at the least,
adequate warning.89
Perhaps the CTA should be insurers against blind drunks coming into
contact with the third rail, but there is nothing in this case indicating that their
doing so is utility maximizing or economically efficient. That there is not even
a discussion in the case of the a priori risk, obviously a necessary component
in a cost/benefit analysis, supports this conclusion.
The eight cases decided within a year of Lee likewise give essentially
no support for the economic argument:
2. Gill v. Foster90 was a medical malpractice suit disposed of on summary
judgment. The Plaintiff failed to follow his doctor's repeated advice to transfer
facilities. Injury to the Plaintiff occurred shortly after a nurse failed to diagnose
a pre-existing problem. The Court of Appeal and the Supreme Court upheld the
dismissal without any reference to costs or economic efficiency.

89

605 N.E.2d 493, 502.

90

157 Ill. 2d 304 (1993).
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3. In Uhrhan v. Union Pac. R.R. Co.,91 a railroad worker was injured when he
tripped over debris in the night. The issue was whether the trial court correctly
instructed the jury on contributory negligence. The appellate court determined
the trial court had erred and that contributory negligence was not at issue in the
case. The plaintiff could not have been expected to be more careful than he
was because his job was to keep an eye not on the ground but on the train
signals. The Illinois Supreme Court observed that contributory negligence
instructions are appropriate if there is something to suggest the plaintiff did not
follow the rules of the employer. In this case, there was a rule to watch out for
and report any debris on the ground. It was thus a question for the jury, not the
appellate court, whether the plaintiff had acted reasonably. The opinion
contains no discussion of comparative costs and benefits.
4. Curatola v. Niles92 focuses on whether the plaintiff was an intended and
permitted user of the part of the road of which he sustained injury, but there is
a short discussion of negligence. Plaintiff injured his ankle when he stepped out
of his truck and into a pothole after unloading goods while parked on the street.
Economic efficiency clearly does not explain the outcome:

91

155 Ill. 2d 537 (1993).

92

154 Ill. 2d 201 (1993).
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We do not consider lightly the claim by Niles and the City that a duty to
maintain the streets for persons exiting and entering lawfully parked
vehicles is burdensome. Today, the resources of many local
governmental entities are reduced even as insurance costs rise. Thus,
we carefully consider the relevant factors pertaining to the imposition of
a duty: (1) foreseeability that the defendant's conduct will result in injury
to another; (2) likelihood of injury; (3) the magnitude of guarding against
it; and (4) the consequences of placing that burden upon the defendant.
As the parties admit and our case law demonstrates, it is entirely
foreseeable as well as likely that such injuries will occur. We note that
municipalities are at present charged with the duty to maintain parking
lanes for vehicles. We fail to appreciate that costs to maintain those
areas for the operators and occupants getting into and out of those
same vehicles are prohibitive of any duty to those persons. Further,
contrary to the City's assertion, the standard of reasonable care to
maintain parking lanes for such users is not equivalent to the standard
of care owed to pedestrians on sidewalks. We note, too, that regardless
of the burden, the entire community ultimately bears the risk. To that end,
the risk under these circumstances is best spread among all members
of the community by imposing such duty upon local entities. "'Duty' is not
sacrosanct in itself, but is only an expression of the sum total of those
considerations of policy which lead the law to say that the plaintiff is
entitled to protection." We believe that public policy and social
considerations of these times and of our community require that a duty
to maintain the immediate street around lawfully parked vehicles be
placed upon local governmental entities.93
5. InThompson v. County of Cook,94 Thompson, a passenger, was killed in a
single car accident when the driver of the car missed a curve while trying to
evade a police car in pursuit. The driver was legally intoxicated. Thompson's
family alleged negligence against the county for failing to post adequate warning
at the approach to the curve. In disposing of the case, the court said, without
mentioning anything remotely related to economic efficient:

93

Id. at 214.

94

154 Ill. 2d 374 (1993).
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The plaintiffs nonetheless contend that the signs at the curve where the
accident occurred were inadequate and that the county's negligence
caused the accident which resulted in Thompson's death. Illinois courts
have long distinguished, however, between condition and causation.
This court recognized that distinction, defining proximate cause as
follows: "The cause of an injury is that which actually produces it, while
the occasion is that which provides an opportunity for causal agencies
to act." If a defendant's negligence does nothing more than furnish a
condition by which injury is made possible, that negligence is not the
proximate cause of injury. Proximate cause is also absent where the
independent acts of a third person break the causal connection between
the alleged original wrong and the injury. When that occurs, the
independent act itself becomes a proximate or immediate cause.
Gittings' actions in driving while drunk, speeding, eluding the police, and
disregarding traffic signs were the sole proximate cause of this accident.
Sutton Road provided nothing more than a location where Gittings'
negligence came to fruition.95
6. DiBenedetto v. Flora Township,96 is yet another negligence case with no
obvious connection to the economic arguments:
The gist of the complaint in this case was that the ditch along the road
was not safe to be driven in. The question is, Does the defendant
township have a duty to the motoring public to make its drainage ditches
which run parallel to the traveled way to be safe for vehicular traffic? We
hold not. There is no claim here that the traveled portion of the road,
including the shoulder, was anything but safe. The drainage ditch was
there for the purpose of receiving surface water and thereby protecting
the traveled way from flooding. It was not designed to carry vehicular
traffic. The right-of-way had three component parts, namely, the traveled
way, the shoulder and the drainage ditch. Each of the parts was fulfilling
its intended function. What happened in this case was that decedent, for
whatever reason, lost control of his car, drove across an oncoming lane
of the roadway, on across the shoulder and into the ditch where his car
overturned and he was killed.
Drainage ditches along streets and highways are both commonplace
and necessary. People are not expected to drive in them and the public
95

Id. at 383.

96

153 Ill. 2d 66 (1992).
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cannot be an insurer of those who do. Although there is a paucity of
cases on this issue, we interpret that lack to the fact that the conclusion
is obvious and that the opposite result would be contrary to normal
expectations and experience in the affairs of life. Neither a township nor
a municipality is an insurer against all accidents occurring on the public
way.
7. Hutchings v. Bauer97 has some language consistent with the economic
arguments, but largely seems to ignore them:
Defendants operated a horse-training business, part of which was
located near a curve in the public road. Cars had missed the curve a
number of times over the years, so defendants asked the township to
install a guardrail. The township denied the request and defendants built
their own barrier in order to protect themselves, their property and their
horses. They notified the Lake County highway department by letter that
they had built a "barricade of large posts" on their property to stop
drivers who failed to make the curve.
The plaintiff, Michael Hutchings was driving his motorcycle along the
Road. The speed limit for this area was 35 miles per hour, but the
"advisory" speed limit as posted for the curve they were entering was 25
miles per hour. In order to warn motorists of the curve, several signs
were posted along the road. Plaintiff was negotiating the curve at a
speed which he estimated to be 35 to 37 miles per hour when he hit
some loose gravel, slid across the gravel shoulder for 10 or 15 feet, and
then went onto the grass to the right of the shoulder where he traveled
some 50 to 100 yards. Then, still upright and traveling on the grassy area
at a speed between 15 and 20 miles per hour, plaintiff felt that he was
still going too fast to safely turn back onto the road. Instead of either
slowing or stopping, he decided to drive between two of the defendants'
vertical posts. As plaintiff attempted to pass through the posts at a
speed of about 15 miles per hour, he hit a horizontal log or post which
ran between the vertical posts. Plaintiff was unable to see the log due to
the grass which had grown up around it. As a result of striking the barrier,
plaintiff sustained severe and permanent injuries.

97

149 Ill. 2d 568 (1992).
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Defendants had a right to operate their horse training farm and to take
reasonable precautions to protect themselves, their fencing and their
horses from incursions of motor vehicles over and across their land. The
defendants were under no duty to dedicate and donate their land to the
public without compensation for use as a traveled way. To hold
otherwise would constitute a denial of substantive due process.
It is also to be noted that the barrier which the defendants constructed
was a reasonable barrier. It was not designed to cause injury or harm.
It was not a pit or a trap. Except for the bottom horizontal log which was
obscured by tall grass, it was quite visible. It was intended solely to stop
the movement of vehicles across the defendants' property for the
protection of the defendants. It was not dangerous, save in the sense
that it was a barrier.
It is also to be noted that the plaintiff chose to drive his motorcycle
around the curve at a speed 10 to 12 miles above the "advisory" speed
limit posted for the curve.
8. In American Nat'l Bank & Trust Co. v. National Advertising Co.,98 the court
mentions that the cost to the defendant of avoiding the accident were low.
However, plainly that is just one factor among many that the court views as
relevant to the nature of negligence. Lukas was electrocuted while working on
a billboard scaffold, and the administrator of his estate sought to collect
damages from the lessee of the sign.
The parties agree that decedent came into contact with the electrical
wire as he was transferring from the walkrail to the ladder. Photographs
of the accident site reveal that, at least in the light and from the angle at
which the photographs were taken, the wire is clearly visible. Thus the
danger was arguably open and obvious.
'Foreseeability means that which it is objectively reasonable to expect,
not merely what might conceivably occur.'" Since the purpose of the
walkrail was to allow workers to walk the full length of the sign in order to
make repairs, it was objectively reasonable to expect that a worker could
come into contact with a power line that hung only 4 ½ to 5 feet above
98

149 Ill. 2d 14 (1992).
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the walkrail. It was also reasonable to expect that a worker might be
distracted by having to watch where to place his feet, and consequently
would not be aware of or remember the presence of the electric wires.
Thus, defendant had reason to anticipate an injury such as the one
which occurred.
Further, the burden on defendant to protect workers against the
hazardous power line would not have been heavy. National might have
shortened the walkrail so that it no longer ran under the power line.
Alternatively, National might have demanded that the utility company
relocate the power line. At very little expense or inconvenience, National
might have warned workers of the hazard. For the above reasons, we
find that National owed a duty of reasonable care to the decedent.
The record reveals that some workers on the sign had not noticed the
overhanging wires; there is also testimony from one worker that he had
seen the wires and was aware of the danger they represented. The trier
of fact must evaluate all the evidence.
9. Wojdyla v. Park Ridge,99 the plaintiff's decedent was hit by a car while
walking across the street to his own parked car. Plaintiff alleged negligence on
the part of the city for not providing adequate lighting. The court decided in
favor of the city, holding that the city had no duty of care because decedent was
not an intended user of the street as he was not crossing at a crosswalk:
This court long ago recognized that a municipality is not required to
provide improvements such as lights or crosswalks, although where it
endeavors to do so it must not be negligent in this undertaking.
Plaintiff did make an economic argument that the court rejected:
Plaintiff also asserts that it would be unreasonable to expect the
decedent to have walked the mile round trip which would have been
necessary to use a crosswalk to cross the street to his legally parked
car. Plaintiff's argument here, in essence, is that the absence of a
crosswalk shows or creates an intent by the City that pedestrians be
allowed to cross highways at will wherever street parking is allowed, and
99
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that the City, when it illuminates a street, must light the street adequately
for their use. Inasmuch as the City is not required to provide crosswalks
in the first place, we fail to see how the absence of crosswalks can give
rise to such a duty.
The Illinois cases in 1992 and 1993 provide no support for the economic
theory of negligence. The cases do not attempt to impose the economic theory
on the results of verdicts, and the facts of the cases cannot plausibly be
reconciled with the theory, although the cases indicate the banal point that
relative costs and benefits are not irrelevancies. Even though our sample was
not randomly selected, this is significant evidence disconfirming the economic
argument. In any particular case, an appellate court may not need to invoke the
economic arguments even if those arguments capture the court's view on the
legal phenomenon. However, this is a string of 9 cases in a row. Suppose the
probability of a court invoking and relying upon the economic arguments in a
jurisdiction where negligence is fashioned from them is .5. In other words, half
the time the court discusses efficiency or whatever, and half the time there is no
need to. Assuming independence,100 the probability of a string of 9 consecutive
cases not relying on the economic perspective is .5 9 or about 1 in 500. More
plausibly, if the probability that a court discussing the nature of negligence would
actually discuss what it believed that nature to be were more like .8, then the
probability of having a string of 9 straight cases such as these would be .2 9 or
about 1 in two million. And actually, the reality of the Illinois cases over this
period of time is 47 consecutive cases mentioning negligence without one
rigorously tying the concept to the economic arguments.
Moreover, we found nothing inconsistent with the data above when we
expanded the research to cover a ten year period. There is simply very little or
no evidence in the Illinois cases of the appellate courts attempting to fashion
negligence cases into an economic form. In any event, the proposition that the
Illinois cases do not provide support for the economic arguments can easily be

100

Clearly a false assumption, but one made for ease of exposition.
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disconfirmed if it is false by an even further extension of our work. What we
have provided is so startling that we believe it satisfies our purposes here.
The Louisiana cases, from the one state explicitly adopting the Hand
formula, could not be more different from the Illinois cases. The cases speak
so clearly for themselves that we simply reproduce relevant excerpts from
Dobson v. Louisiana Power & Light Co.,101 the Supreme Court of Louisiana
case adopting the Hand approach, and one standard courts of appeals
treatment of the issue. First, from Dobson:
The generally accepted view is that negligence is defined as conduct
which falls below the standard established by law for the protection of
others against an unreasonable risk of harm. Restatement (Second) of
Torts, § 282 (1965); Harper, James & Gray, supra § 16.1 at 381-382;
Prosser & Keeton on Torts, § 31 (5th ed. 1984). The test for determining
whether a risk is unreasonable is supplied by the following formula. The
amount of caution "demanded of a person by an occasion is the
resultant of three factors: the likelihood that his conduct will injure others,
taken with the seriousness of the injury if it happens, and balanced
against the interest which he must sacrifice, or the cost of the precaution
he must take, to avoid the risk.". L. Hand, J. in Conway v. O'Brien, 111
F.2d 611, 612 (2d Cir.1940). If the product of the likelihood of injury
multiplied times the seriousness of the injury exceeds the burden of the
precautions, the risk is unreasonable and the failure to take precautions
or sacrifice the interest is negligence. Id. See also, Levi v. SLEMCO,
supra; Allien v. Louisiana Power & Light Co., 202 So.2d 704 (La.App.
3d Cir.1967); Harper, James & Gray, supra § 16.9. The foregoing
conception has been referred to by legal scholars as the "Hand formula,"
the "Learned Hand test" or the "risk- benefit" balancing test. See
Prosser & Keeton, supra § 31 at 173 n. 46; Harper, James & Gray,
supra § 16.9 at 468 n. 5; G. Rodgers, Rationality and Tort Theory, 54
S.Cal.L.Rev. 1, 8 (1980); R. Epstein, A Theory of Strict Liability, 2
J.Legal Stud. 151, 154 (1973); R. Posner, A Theory of Negligence, 1
J.Legal Stud. 29, 33 (1972); G. Calabresi & J. Hirschoff, Toward a Test
for Strict Liability of Torts, 81 Yale L.J. 1055, 1056 (1972). . .
It assists us to concentrate here on the costs of the precautions
necessary to avoid the accident because the magnitude of the danger
101

567 So.2d 569, 574-576 (La., 1990) footnotes omitted.
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caused by the conduct of either Dobson or LP & L was extreme. If the
risk that a person might come into contact with the bare high voltage
distribution line were to take effect, the anticipated gravity of the loss
was of the highest degree. Dobson's conduct in lowering himself down
the tree trunk with a metallically reinforced safety line dangling below
near the electric wires substantially increased the possibility of such an
accident. But so did LP & L's conduct in transmitting high voltage
electricity through its uninsulated distribution lines in a residential
subdivision without regular inspection of its equipment and right of way,
regular maintenance of its right of way by trimming unsafe trees and
limbs, insulation of its lines in close proximity to trees, or installation of
adequate warnings of the dangerous uninsulated condition of the
distribution lines. The chances of an accident were further increased
when LP & L, by refusing to respond to Mrs. Davidge's complaints,
encouraged her to take it upon herself to remove the limbs and trees in
close proximity to the uninsulated distribution lines. The odds of an
electrocution were raised again when LP & L failed to warn Dobson
specifically of the uninsulated distribution lines although the company
had knowledge that he was a new, inexperienced tree trimmer working
in the neighborhood where the lines were located.
Confining ourselves to the factor of the cost of taking an effective
precaution to avoid the risk, it appears to us that the cost or burden of
eliminating the danger would have been greater for Dobson than for LP
& L. As we have indicated, the power company had a number of
relatively inexpensive, efficacious precautions available to it, e.g.,
inspection, maintenance, partial insulation, public education and visible
warnings. Moreover, there was one particularly effective way in which LP
& L could have eliminated the risk at little or no cost--by explicitly warning
Dobson about the uninsulated high voltage distribution lines and telling
him how to distinguish them from the insulated dwelling service lines. On
the other hand, the cost to Dobson, who was ignorant of the
characteristics of the uninsulated distribution lines and therefore
unaware of their special danger, exceeded the cost to a person with
superior capacity and knowledge. An actor with "inferior" capacity to
avoid harm must expend more effort to avoid a danger than need a
person with "superior" ability. See R. Posner, Tort Law: Cases and
Economic Analysis 230-31 (1982)..
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Following the Supreme Court’s lead, the appellate courts in Louisiana
routinely apply the Hand formula. Consider, for example, Pinsouneault v.
Merchants and Farmers Bank & Trust Co102:
The test for determining whether a risk is unreasonable is supplied by the
following formula. The amount of caution "demanded of a person by an
occasion is the resultant of three factors: the likelihood that his conduct
will injure others, taken with the seriousness of the injury if it happens, and
balanced against the interest which he must sacrifice [or the cost of the
precaution he must take] to avoid the risk." L. Hand, J. in Conway v.
O'Brien, 111 F.2d 611, 612 (2d Cir.1940). . .
If the product of the likelihood of injury multiplied times the seriousness of
the injury exceeds the burden of the precautions, the risk is unreasonable
and the failure to take precautions or sacrifice the interest is negligence.
Id. . . . The foregoing conception has been referred to by legal scholars
as the "Hand formula," the "Learned Hand test" or the "risk-benefit"
balancing test. . .
In the present case, where foreseeability of armed robbery at the night
depository has been established, the likelihood that the bank's failure to
provide security would lead to the shooting death of a night deposit
patron far outweighs the cost of installing surveillance cameras, cutting
down shrubbery, upgrading lighting and/or extending a fence.
To reiterate, the point here is that courts are quite competent to engage
in the Hand formula analysis if they choose to do so. The Louisiana courts do
so as directed by their Supreme Court. The rest of the country does not. As we
previously mentioned, Louisiana also permits a version of the Hand formula to
be used in instructing juries. Louisiana thus appears to be the exception that
proves the rule.
VI. Antitrust Law

102

738 So. 2d 172 (La App. 1999)
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The microeconomic explanation of antitrust law has been with us as long
or longer than the microeconomic explanation of negligence. While negligence
law has resisted the intrusion, antitrust law has welcomed it. This is no great
surprise. The goal of antitrust law is typically phrased in economic terms; the
purpose of the Sherman Act in the words of one widely circulated pattern jury
instruction is to: "preserve and advance our system of free, competitive
enterprise." 103 Nonetheless, not all of antitrust law is explicitly procompetitive
or, for that matter, governed by straightforwardly microeconomic demands. It is
only necessary to look as far as the well-known defenses to Sherman Act
claims, such as the Noerr-Pennington doctrine, or the immunity granted to labor
organizations under the Clayton Act, to see that antitrust law is governed by a
complex set of goals.104

103

O'Malley, Grenig and Lee, Federal Jury Practice and Instructions, Section 150.01

(2001).
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Moreover, no specific economic theory has captured antitrust law. The
basic elements of a story we have watched unfold in other areas of the law105
has occurred in antitrust: strenuous attacks on Warren Court era jurisprudence
led to initially successful but ultimately incomplete attempts to provide a
coherent, general theoretical grounding. The Chicago school’s important
successes did not prove robust enough to gather anything approaching
consensus in the courts or academia. Indeed, by the late 1980s, leading
antitrust scholars hostile to the Chicago school had hammered out a set of
basic criticisms of the school and began predicting its demise.

At

approximately the same time the price-theoretic structure of the Chicago school
came under a profound attack, the movement of economic theory outside the
law began to be picked up by legal theorists. It pointed in directions which
presented serious alternatives to the Chicago School position on efficiency and
post-Chicago theorists began using a variety of approaches to model, among
other things, the effect of informational deficiencies on antitrust rules.106 In
somewhat of a parallel course, populist oriented antitrust scholars drew from
international law, particularly from the European Union, a new source of strength
that the notion of free competition embodied in antitrust law included principles
of fairness and substantive justice. Legislatures and courts have not adopted
the position of one or another of these camps; they have adopted an
overwhelmingly microeconomic approach to antitrust.107

105

See, Allen and Rosenberg, General vs. Local Knowledge.
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107

A point made clear by the controversy which attends the seemingly endless
interpretative effort concerning the Court’s recent antitrust opinions to provide evidence of a
direct endorsement of one program or the other Cite
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The growing importance of microeconomic analysis to antitrust law
provides an interesting counterpoint to the resistance of negligence law to
microeconomics.

We begin by illustrating the progressive influence of

microeconomics on a range of Sherman Act jury instructions. We then turn to
the Section 1, Sherman Act Rule of Reason analysis, in order to examine in
somewhat more detail the hold microeconomics has gained on antitrust over the
last thirty years.

Both examples provide important evidence that

microeconomics has colonized Sherman Act jurisprudence in a gradual but
thorough manner. Finally we turn to Section 1 Sherman Act rule of reason
instructions because of the rough anologue they provide to tort law’s reasonable
prudent person standard.
A. Selected Sherman Act Jury Instructions
The influence of economics on antitrust jury instructions over the past
eighty years has been marked. Herbert Hovenkamp and Frederick Rowe have
previously demonstrated that economics models have strongly influenced
antitrust law at least since the 1930s.108 We take it to be no great surprise that
jury instructions have tracked this trend.
In order to indicate the depth of the effect on antitrust law of
microeconomic theory in a manageable fashion, we focus on two sets of jury
instructions. First we present typical price fixing instructions, both horizontal and
vertical. Along with cartels, price fixing is a core antitrust concept under the
Sherman Act. The significance of these instructions is that they display an
explicit tendency to require juries to consider many different economic methods
of fixing prices. While this is obviously an intuitive approach to drafting a pricefixing instruction, this tendency to define in detail what constitutes price fixing in
economic terms has changed over time. In the last thirty years, price fixing
instructions have become far more rigorous in their description of the methods
of price fixing.

108

Rowe, The Decline of Antitrust, Hovenkamp, Antitrust After Chicago.
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Second, we examine jury instruction defining monopoly as an example
of the impact of economics on a specific areas of antitrust law. One striking
aspect of the history of these instructions is the pronounced tendency to focus
the attention of the jury on the market share of the defendant. Over the last forty
years, at least, market share has assumed greater importance and juries have
been instructed to look at a longer list of facts from which to induce market
share.
First price fixing. We begin with a typical price fixing instruction from the
1920s:
We are naturally led to inquire as to what is the character of the
agreement or understanding charged which the Government claims was
in violation of the Sherman law, or, on the other hand, what was the
character of the conduct of the members of this combination which it
claims brands that combination as illegal under the Sherman law. On
this head, first and most important, let me advise you, so that there
cannot be any possible misunderstanding in your minds that it is illegal
and a violation of the Sherman law for a group of independent units, that
is, individuals or corporations, operating in combination such as a trade
association of the character shown here, to agree amongst themselves
to fix the prices to be charged for the commodity which the members
manufacture, where they control a substantial part of the interstate trade
and commerce in that commodity. That proposition you should bear
clearly in mind.109
This is an obvious, direct instruction. Perhaps for this reason it remained
durable through the 1950s. By the 1960s, however, a more complicated
instruction became typical:
Thus, any direct interference by contract, or combination, or conspiracy,
with the ordinary and usual competitive pricing system of the open
market constitutes an unreasonable restraint of trade, and is in itself
unlawful. The mere fact that there may be business justifications for the
fixing of prices, or the fact that the wholly or partially fixed prices may be
reasonable, will not relieve the members of the price-fixing combination
or conspiracy from liability under the antitrust laws.

109
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On the other hand, the mere fact that pricing systems of persons
engaged in the same business or industry may be substantially similar
does not, in and of itself, indicate a price-fixing combination or
conspiracy, but may be consistent with ordinary competitive behavior in
a free and open market.
If you find from the evidence in these cases that the defendants, or two
or more of them, have knowingly and willfully agreed or conspired,
whether tacitly or expressly, to raise, lower, maintain or standardize
admission prices, or have attempted to regulate or control of fix
admission prices in any way or manner, or by any means or method, you
must find that such defendants have violated the antitrust laws.110
The shift from the earlier instruction that forbids an agreement “to fix the
prices to be charged for the commodity which the members manufacture, where
they control a substantial part of the interstate trade and commerce in that
commodity,” to one referring to “competitive pricing systems of open markets”
and “ordinary competitive behavior in a free and open market” is striking, and,
we suspect, evidence of the effect of microeconomics.
The current ABA sample jury instructions on horizontal price fixing and
vertical minimum resale price fixing continue this process:
Plaintiff claims that it was injured because defendants conspired to fix
the prices for [product X].
Under the Sherman Act it is illegal for two or more competitors to enter
into an agreement to fix, control, raise, lower, maintain, or stabilize the
prices charged or to be charged for products or services. This
prohibition is violated not only if the same price is set by competitors, but
also if the range or level of prices is agreed upon or various price
formulas are agreed upon. Any agreement to [describe the price-fixing
conspiracy alleged by plaintiff, e.g., to set a specific price, to maintain
a floor under prices to increase the stability or firmness of prices, to
establish a fixed spread between the prices of different sellers, to
establish a fixed spread between wholesale and retail prices, to
establish fixed markups or profit margins, to stabilize prices, to set
credit terms or other conditions of sale relation to price] is illegal.
110

Paramount Loew’s (Syndicate Theatres, Inc.) Warner Bros., Civil No. _____ (D.
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To win against a defendant on its price-fixing claim, plaintiff must have
proved as to that defendant each of the following elements by a
preponderance of the evidence:
First, that an agreement to fix the prices of [product X] existed;
Second, that that defendant knowingly — that is, voluntarily and
intentionally — became a party to that agreement;

The microeconomic aspect of these price fixing instructions is plain, and
again appear to demonstrate an increasing utilization of microeconomic
concepts and jargon.
We turn now to the definition of a monopoly under Section 2 of the
Sherman Act, which has not always included reference to even such a basic
economic concept as market shares. Thus, a typical instruction from the 1930s
runs:
[I]t does not have to be that these people were in complete control of the
fur dressing industry. It is enough if there is a substantial control,
whereby these people could fix their prices among each other and
determine who was going to enter into this business within a limit. That
would constitute a monopoly, even though not a complete domination by
the group of particular activities.111
By the late 1950s, explicit discussions of the effect of size on monopoly
claims began to find their way into jury instructions. Thus:
Now let me direct your attention back to the defining of “monopolization.”
It is a series of restraint of trade. The term does not necessarily mean
complete acquisition or control of the market in a particular community,
or the exclusion of all competition. The size of a corporation, or the
percentage of the market it controls are not by themselves indicators of
a violation of the antitrust laws. However, these factors can indicate the
degree or power which a corporation has in the competitive market and
they can indicate the ability to exercise such power within the relevant
market. If there is power to control or dominate such market, to exclude
actual or potential competitors therefrom, or to otherwise unreasonably
111
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suppress competition therein, this is sufficient to constitute
monopolization under the antitrust laws.112
By the 1970s, explicit descriptions of market share became
commonplace:
Monopoly power is defined in the law as the power to control prices or
exclude competition. Now, the existence of monopoly power ordinarily
may be inferred from the fact that a company has the predominant share
of the market. However, when a company does not possess a
predominant share of the market, monopoly power cannot be inferred.
The test is whether the defendant has the power to control prices or
exclude competition. Furthermore, the size of the company alone is not
monopoly power, but is only a factor which may be considered in
determining whether or not a defendant possessed that power.
However, both of these factors (1) the size of the company, and, (2) the
percentage of the market it controls, may be considered as indicators
as to the degree of power which a company has to control prices and
exclude competition.

112

Park Neponset Corp. v. Smith, 258 F.2d 452 (1st Cir. 1958).
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It is, of course, natural that some businesses grow larger than others,
and, therefore, operate and sell on a much larger scale than a smaller
competitor. In determining whether or not Bethlehem possessed
monopoly power you may also consider the existence and proximity of
other competitors in the relevant market, the responsiveness of the
alleged possessor of such power to the pricing policies of those
competitors or potential competitors and the possibility that others, not
now competing, may enter the market. You may also consider the
economic and commercial realities of the industry involved. Monopoly
power to exist need not be exercised and it need not be absolute in the
potential for market control which it gives to its possessor. If within the
relevant market a company has then power to control prices or to
exclude competitors then that company possesses monopoly power
within the meaning of the antitrust laws.113
Quite clearly, microeconomic analysis informs these instructions.
Indeed, to some extent they represent an invitation for the jury to defer to a
cluster of economic concepts, such as relevant markets, and to expert testimony
about the markets in question. The current ABA sample instruction continues
this trend.114
B. Rule of Reason Jury Instructions

113

Belmont Industries, Inc. v. Bethlehem Steel Corp., 512 F.2d 434 (3d Cir. 1975).
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The rule of reason provides a particularly suitable test for the influence
of microeconomic analysis on antitrust. Across the spectrum of antitrust law, it
stands out as involving an unusually complex and ambiguous inquiry.
Undoubtedly, this is because it entails, at the most general level, an analysis of
“whether the restraint imposed is such as merely regulates and perhaps thereby
promotes competition or whether it is such as may suppress or even destroy
competition.”115 Despite a long history of refinement, tinkering and outright
overhaul by the courts, it remains “an incredibly complicated and prolonged
economic investigation” that is “often fruitless when undertaken.” 116 Somewhat
less charitably, a fair number of practicing lawyers regard it as a “euphemism
for an endless economic inquiry resulting in a defense verdict.”117 We find it
interesting because its application invites a complex, fact intense, and, to some,
a standardless inquiry, which provides a rough analogy, to the reasonableness
standards at the core of negligence.
Such complexity has driven the adoption of the large set of precedents
that cabin the scope of the rule in one way or the other. It was not until the
1970s, that the “comprehensive network” of per se rules which served to limit
the application of the rule of reason was decisively paired back by the Supreme
Court. Shortly after opening the door to more vigorous application of the rule of
reason, the Court began developing the doctrinal support for truncated
applications of the rule, the so-called “quick look” or “flexible” rule of reason
analysis. Predictably, no coherent theory has emerged from this process;
instead a collection of more or less disparate standards that govern specific
types of behavior has emerged. In the words of two astute practioners, the rule
115
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has evolved “from rigid categories to flexible ‘common sense’; from rules of law
to rules of thumb.” 118 Views on the worth of this process are mixed; some see
it as optimal, others as evidence that antitrust is adrift. We are, of course,
agnostic on this point.
We are not agonistic on the accelerating pace of the colonization of rule
of reason jury instructions by microeconomic analysis in the late 1970s. While
we cannot put a specific date on this matter, an examination of rule of reason
jury instructions shows that courts began in the 1970s to place microeconomic
considerations to the forefront when instructing juries. This process continued
through the heyday of the Chicago school and instructions from recent cases
and the ABA model instructions are based four square on microeconomic
concerns. We turn now to examples.
For some eighty-odd years, the basic statement of rule of reason
analysis has remained that of Mr. Justice Brandeis in Chicago Board of Trade
v. United States:
The true test of legality is whether the restraint imposed is such as
merely regulates and perhaps thereby promotes competition or whether
it is such as may suppress or even destroy competition. To determine
that question the court must ordinarily consider the facts peculiar to the
business to which the restraint is applied; its condition before and after
the restraint was imposed; the nature of the restraint and its effect, actual
or probable. The history of the restraint, the evil believed to exist, the
reason for adopting the particular remedy, the purpose or end sought to
be attained, are all relevant facts. This is not because a good intention
will save an otherwise objectionable regulation or the reverse; but
because knowledge of intent may help the court to interpret facts and to
predict consequences.
Justice Brandeis' formulation of the Rule of Reason left its imprint on jury
instructions in two principal ways. First, juries were asked to assess the
competitive significance of the restraint at hand and second they were invited
to base their assessment upon a now standard list of facts relevant to the
restraint and the parties. Thus, a typical jury instruction from the 1960s echoes
118
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Justice Brandeis' statement of the Rule by inviting juries to examine the specific
context of a restraint:
As to the meaning of the term "restraint of trade," you are instructed that
this general term applies only to unreasonable restraints and not to all
possible restraints of trade. The antitrust law seeks to maintain free
competition in interstate commerce, in order to protect the public
interest. The end sought by the antitrust law is the prevention of
unreasonable restraints in business and commercial transactions which
tend to restrict production, raise prices, or otherwise control the market
to the detriment of purchasers or consumers of goods and services; the
public is to be protected in order to secure to them the advantages which
accrue to them from free competition in the market.
Not all restraints of trade are unreasonable restraints. All business
affects trade in some way. Therefore, in determining whether a "restraint
of trade" exists, you must decide whether the conduct which you have
found tends to restrict or otherwise control free and open competition.
And in determining whether or not such an unreasonable restraint exists,
you need not find a specific public injury, but you must find that the
conduct tends or is reasonably calculated to prejudice the public
interest.119
Clearly, both Justice Brandeis' statement of the rule and this jury
instruction rely heavily on microeconomic concepts. Both enjoin the factfinder
to focus on the competitive effects of a restraint and to develop that assessment
through economic calculations. Nonetheless, there is an important difference
between these two formulations of the Rule: the jury instruction asks jurors to
assess the restraint in terms of public interest. Obviously, this is a fairly supple
imperative, and it is by no means clear that microeconomics and the public
interest coincide on antitrust policy.
The instruction and Justice Brandeis' formulation of the Rule do share a
fairly capacious list of factors for the jury to consider. Perhaps jurors would read
into that list an assessment of the public interest. Because of a lack of data on
how juries decide antitrust cases (or other cases) we cannot say; we are
trapped at the level of the instruction. At the level of the wording, it is palpably
119

Daily v. Quality School Plan, Inc., 380 F.2d 484 (5th Cir. 1967).
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clear that putting in the words “public interest” matters. Moreover, the very
looseness of the list of factors Justice Brandeis included in his statement of the
Rule points out another reason the term ”public interest” is significant.
Justice Brandeis' statement does not explain how a factfinder should
balance the positive and negative effects of a restraint. Indeed, it is unclear if
a factfinder must balance the positives and negatives, although a certain
invitation to balancing is implicit in his words. All of the same may be said of the
jury instruction. What is significant for our purposes is that the weak message
sent on the balancing issue may reinforce the tendency of a juror to include his
own perception of the public interest or antitrust policy.
By the 1980s, Rule of Reason instructions went through two
transformations. They began dropping references to the public interest and they
began to set explicit tests for measuring competitive effects. While Justice
Brandeis' list of factors remained, they began to play an equal role with the
imperative to find an unreasonable restraint of trade only if the competitive harm
of a restraint outweighed, or according to some courts, substantially outweighed
the benefits of a restraint. Thus, a typical instruction from the 1980s reads:
In determining reasonableness there are three crucial inquiries you must
make. First, you must determine whether [the defendant] has substantial
market power to unreasonably restrain trade in the relevant market.
Second, you must determine the effect of the restrictions on competition.
Third, you must consider the justifications for imposing the restrictions.
Now, as I just told you, the first inquiry you must make is to determine
whether [the defendant] has substantial power to unreasonably restrain
trade in the relevant market.
If you find that [the defendant] has substantial power to unreasonably
restrain trade in the relevant market, you must then judge whether the
restriction is unreasonable in its effect on competition. In other words,
you must determine whether the restrictions employed constituted an
unreasonable restraint of trade because they had an overall
anticompetitive effect in the relevant market.
In other words, a restriction may reduce or diminish competition in some
respects and at the very same time enhance or increase competition in
other respects. For example, a restriction may reduce intrabrand
competition but at the same time increase interbrand competition. If you
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find that the restrictions in this case do impose some adverse restraint
on competition which is more than trivial, and if you also find to exist
procompetitive effects, then you must determine whether the
anticompetitive effects of those restrictions outweigh the procompetitive
effects. If they do not, you should conclude that [defendant]’s restriction
is reasonable under the law.
You must decide what the "purpose" of the alleged restraints was. You
must also consider the "effect" of the alleged restraints.
In order for you to find that [the defendant's] restrictions are
unreasonable, you must be convinced that [the plaintiff] has proven by a
preponderance of the evidence that the restrictions are anticompetitive
in effect. [The defendant's] purpose in imposing the restrictions, by itself,
is not sufficient to establish a violation of the Rule of Reason, although
proof of purpose may help you assess the market impact of [the
defendant's] restrictions. Absent anticompetitive effect, an unlawful
intent or purpose is not enough to establish a Rule of Reason violation.
The focus of your inquiry must be the effect that [the defendant's]
restrictions have on competition. The antitrust laws are designed to
protect competition generally, not to protect any one competitor.
Therefore, in making your determination of whether these restrictions
constituted an unreasonable restraint on trade, you are not being asked
to determine the effects of the restrictions on [the plaintiff.] A
manufacturer or supplier, such as [the defendant], has a legitimate
interest in the way its product is sold, and it may legally refuse to sell to
any particular dealer.
The standard of reasonableness has a particular meaning in the law. To
determine the reasonableness of [the defendant's] system, you are not
to make a business judgment about whether [the defendant] has chosen
the best system of distribution, or the one which you would have chosen
had it been up to you. You are simply to determine whether this system
is reasonable or unreasonable in its effect on competition.
In making your determination of whether the restrictions [the defendant]
imposed on its distributors constituted a reasonable or unreasonable
restraint of trade, you may consider whether the restrictions were
reasonably necessary to meet the evil believed to exist prior to imposing
the restrictions.
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You may find that [the defendants] could have solved these problems by
imposing other types of restrictions which might have been less
restrictive than the system actually adopted by Amana. The existence
of less restrictive alternative is relevant in determining whether the
restrictions used were reasonably necessary . . .
In the final analysis, you must determine the following:
(1)

Whether intrabrand competition is affected by the restrictions;

(2)

Whether interbrand competition is affected by the restrictions;

(3)

Balancing both these factors, to what extent is competition
affected; in other words is there an overall procompetitive or an
overall anticompetitive effect.

If you find that on balance competition is either enhanced or remains unaffected,
then you would find the restrictions reasonable. If you find that on balance
competition is harmed, that is, that the anticompetitive effects outweigh the
procompetitive effects, then you would find the restrictions unreasonable.120
The most recent American Bar Association Model Instruction, the model
presented in treatises and case law supports a hard microeconomic approach to the
rule of reason. The American Bar Association Model Instruction reads:
Plaintiff challenges the practice of defendant [describe practice, e.g., to
allocate territorial market areas for its distributors]. To win on this claim,
plaintiff must show that this practice was an unreasonable restraint of
trade.
In determining whether the restraint was unreasonable, you must decide
whether the restraint helped competition or harmed competition. Your
task is to balance any aspects of the restraint that were helpful to
competition against any aspects that were harmful to it. In doing so, you
should consider such factors as the particular business of defendant; the
120

Davis-Watkins Co. v. Service Merchandise, 686 F.2d 1190 (6th Cir. 1982), cert.
denied, 104 S. Ct. 1718 (1984). These changes in antitrust instructions reflect the relevant
case law. In 1977, the Court held, in the context an antitrust challenge to the National Society
of Engineers canons of ethics, that "contrary to its name, the rule does not open the field of
antitrust inquiry to any argument in favor of a challenged restraint that may fall within the realm
of reason." Rather, according to the Court, the Rule "The Rule focuses directly on the
challenged restraint's impact on competitive conditions.” 435 U.S. 679, 685.
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condition of the market before and after the restraint was imposed; the
nature of the restraint and its effect on competition; the history of the
restraint; the reason for adopting the restraint; and defendant's purpose
or intent.
To show that the restraint was unreasonable, plaintiff must prove that
defendant's activities substantially harmed competition in a relevant
market. To show this, plaintiff must prove by a preponderance of the
evidence:
First, what the relevant market is:
Second, that defendant's restraint or practice had a substantially harmful
effect on competition in that relevant market; and
Third, that the harmful effect on competition outweighs any beneficial
effect on competition.
The overall picture presented by the changes in Rule of Reason instructions is
striking. Juries have been reined in by mandates to balance harms and to focus on
specific markets, practices and products. Language which would encourage the jury
to analyze the public welfare aspects of antitrust has been reduced if not deleted
altogether. Significantly, while the instructions do not focus the explicit attention of the
jury on efficiency, the range of issues left for the jury to analyze and the emphasis
placed on balancing harms and competitive injury indicates that efficiency is an
imperative. Nonetheless, what is most important for our purposes is the change over
time; rule of reason instructions have become closely knit microeconomic blueprints.
By contrast, negligence instructions have remained virtually constant over the last
century.
Conclusion
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Antitrust has been colonized; negligence does not appear to have been. The
economic scholars got one right, and they probably got one wrong.121

The

contributions of the corrective justice scholars to torts is perhaps somewhat more
ambiguous, but the evidence indicates its irrelevancy. One area plausibly is subject
to top down theorizing; one is not.

121

For an analysis of another one the economists got "wrong" that bears a small
resemblance to the interests of this paper, see Karen Eggleston, Eric A. Posner & Richard
Zeckhauser, The Design and Interpretation of Contracts: Why Complexity Matters, 95 Nw. U.L.
Rev. 91 (2000).
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As we said in the introduction to this article, we presently make no claim about
the extension of our analysis. The primary contribution here is, hopefully, to make
plausible that legal phenomena and its regulation may be analyzed systematically (top
down theory though that may be), more important usefully, and most important not just
by reference to competing ideologies of lawmakers (whether judicial or legislative).122
To us it is significant that the data are consistent with our theoretical predictions in two
analogous fields that have been of interest to economists (one of which has also been
of interest to corrective justice theorists). This is because one economist–Richard
Posner–has claimed that the charge of ineffectuality can be made of moral theorizing
but not of economic (and other "scientific") theorizing.123 The data presented here
indicate that he is half right–some moral theorizing is apparently of little practical
consequence to the legal system–and half wrong–sometimes economic theorizing,
including the centerpiece of economic theorizing, is of little practical consequence to
the legal system. More important, our data suggest that Judge Posner's (implicit)
explanation is quite wrong. It is not, or not just, that much moral theorizing is comprised
of half baked ideas promoted by hypocritical post-modern types whose only real
interest is pursuing their personal and ideological agendas and that economics by
contrast is a science pursued disinterestedly by hardheaded realists. Instead it is at
least in part that some realms of legal regulation are more amenable than others to
being organized by reference to simple theories, and that legal theorists may have
neglected this point.124
122

This seems to be the standard explanation for the lack of systematicity in the law.
See, e.g., Jeremy Waldron, Transcendental Nonsense and System in the Law, 100 Colum.
L. Rev. 16, 41-42 (2000) (“the lack of system in the existing law is not due merely to the
existing lawmaker’s paying insufficient attention to systematicity. It is due primarily to the fact
that modern legal systems are open to change at the hands of different lawmakers, with
differing and often opposed priorities, programs, and values.”). Surely some legal phenomena
are so explained; we have tried to show that some are not. They are explained instead by being
too ambiguous or unpredictable to be confined by a “system.”
123

Posner, The Problematics of Moral and Legal Theory, 111 Harv. L. Rev. 1637
(1998); cite to book as well; Richard A. Posner, On the Alleged "Sophistication" of Academic
Moralism, 94 Nw. U. L. Rev. 1023 (2000).
124

One of the difficulties with Posner's argument is, as Jeremy Waldron, Ego-Bloated
Hovel, 94 Nw. U. L. Rev. 597, 617 (2000) argues, that "in order to sustain his main thesis, he
would need an alternative strategy to show that the sort of argumentation offered by thinkers
like Rawls and Dworkin on matters of public policy is as inconclusive and inefficacious in court
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and in politics as it evidently is in academia." Exactly, which is what we are trying to provide
in part. We see the recent work by Daniel A. Farber, Do Theories of Statutory Interpretation
Matter? A Case Study, 94 Nw. U. L. Rev. 1409 (2000), in which he presents evidence
suggesting that they do not matter very much, as providing support for our more general thesis.
The reason theories of statutory interpretation do not matter much is that the reality of statutes
and the problems posed are complex, not simple, and thus that simple theories would be
inappropriate. They are consequently, and sensibly, ignored by the judges, even the judges
espousing the theories.
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We thus think that not only is Judge Posner wrong in part, so too is one of his
critics with respect to the significance of philosophy for the law, Charles Fried.125 In an
arresting metaphor, Fried wrote:
The picture I have, then, is of philosophy proposing an elaborate structure of
arguments and considerations which descend from on high but stop some
twenty feet above the ground. It is the peculiar task of the law to complete this
structure of ideals and values, to bring it down to earth; to complete it so that it
is seated firmly and concretely and shelters real human beings against the
storms of passion and conflict. That last twenty feet may not be the most
glamorous part of the building — it is the part where the plumbing and utilities
are housed. But it is an indispensable part. The lofty philosophical edifice does
not determine what the last twenty feet are, yet if the legal foundation is to
support the whole, then ideals and values must constrain, limit, inform, and
inspire the foundation — but no more. The law is an independent, distinct part
of the structure of value.126

125

Charles Fried, Philosophy Matters, 111 Harv. L. Rev. 1739 (1998).

126

Charles Fried, The Artificial Reason of the Law or: What Lawyers Know, 60 Tex.
L. Rev. 35 (1981).
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While purportedly explaining the independent significance of the law, the
condescension in this passage is striking. It is not the law hovering majestically over
philosophers who, in their petty squabbles, are struggling to be heard; rather, it is the
philosopher (kings?) with their arguments "which descend from on high." Dworkin has
an equally high opinion of jurisprudes, describing them as the "princes" of "law's
empire," and its "seers and prophets." 127 Posner has his privileged class as well.128
Without getting into a battle of metaphors, we have tried to show not that law's royalty
— of whatever kind — does not have much of an impact on any aspect of the field but
rather to begin the process of specifying why and when the theorists might matter. Or
why and when different kinds of theory might matter.129
127

Ronald Dworkin, Law's Empire 407.

128

Even within what Posner could classify as “science,” though, analogous debates
about the utility of generalization proceed rather robustly. Compare, for example, Edward O.
Wilson, Consilence: The United of Knowledge (1998), with Jerry Fodor, Look!, London Rev.
Books, 10-29-1998, at p. 3; Evelyn Fox Keller, The Century of the Gene (2000), with John
Maynard Smith, The Cheshire Cat’s DNA, New York Rev. Books, 12-21-2000, p. 43. See also,
Margaret Morrison, Unifying Scientific Theories (2000) arguing that the urge to simplify and
unify, while important to science, plays a considerably more muted role than is conventionally
believed. For an argument that the inability to generalize, to provide a top down theory for,
American constitutional law is a good thing see Philip Bobbitt, Constitutional Interpretation
(1991). We hasten to add that we are not making normative claims in this article.
129

Thus, our argument differs significantly from Posner’s attack on academic
moralizing. Posner, The Problematics of Moral and Legal Theory, 111 Harv. L. Rev. 1637
(1998); cite to book as well. We are trying to discern the nature of legal phenomena that
permit or invite one form of inquiry and explanation rather than another. A priori, we have no
good reason to assert that academic moralizing of the Posnerian kind could never influence
the outcomes in or accurately explain a set of legal phenomena (although we suspect the set
of such sets is small, but still it is an empirical question). Analogously, and this is the point
that Posner may miss, a prior one should be cautious about thinking that any set of legal
phenomena is amenable to top down theorizing of any kind. Perhaps Posner would not
disagree, as there is some ambiguity in his writing. In Against Constitutional Theory, 73 NYU
L. Rev. 1, 3, he states that “The big problem is not lack of theory, but lack of knowledge. . .”
In Reply to Critics of The Problematics of Moral and Legal Theory, 111 Harv. L. Rev. 1796,
1803 (1998), he says “Consensus on ends or goals is found in some areas of law, but not in
all.” And at p. 1811 he says, “judges routinely confront issues that cannot be resolved by the
application of an algorithm.” Precisely, and we are trying to uncover whether one can specify
the nature of such cases. Thus, perhaps Charles Fried is right that sometimes Philosophy
Matters, 111 Harv. L. Rev. 1739 (1998); we would like some purchase on when or why. In any
event, we are not interested here in an intellectual history of any particular thinker, but we do
wish to note that Posner’s comments quoted above seem to us somewhat at odds with an
apparently stronger commitment to algorithms in Richard Posner, The Concept of
Unenumerated Rights, 59 U. Chi. L. Rev. 433, *** ((1992) (“I agree there isn’t much to bottom-
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up reasoning”), and at *** (“there must be a theory”). The strong position baffles us, both
because it is inconsistent with obvious observations of the human condition and for formal
reasons, such as what is the theory from which the necessity for a theory is deduced, and
where did that theory come from? In any event, much of life, including legal life, involves
muddling through, and we hope we have said something useful, even if obviously preliminary,
about the nature of muddling.

NY12531: 295194.14

Hosted by The Berkeley Electronic Press

